ORAL REPRESENTATIONS BY THE CIVIL SOCIETY COALITION: SAVE OUR SABC – RECLAIMING OUR PUBLIC BROADCASTER, ON THE DRAFT BROADCASTING ACT AMENDMENT BILL [2008]

_____________________________________________________________________________

1. INTRODUCTION
1.1. In Notice 831 published in Government Gazette 31215 dated 4 July 2008 (‘the Notice”), the Portfolio Committee on Communications (“the Committee”) invited interested persons and institutions to make written representations on the Draft Broadcasting Act Amendment Bill (“the Bill”) by 25 July 2008.

1.2. We, the Civil Society Coalition: Save our SABC – Reclaiming Our Public Broadcaster (“the Coalition”) thank the Committee for the opportunity to make these oral representations.

1.3. The Coalition is a large grouping of organisations and individuals working together to address the crisis in public broadcasting in South Africa. It includes non-governmental and civil society organisations, trade unions and academics.
1.4. Key organisations and individuals include:

· The Broadcast, Electronic Media and Allied Workers Union
· Institute for Democratic Alternatives in South Africa
· The Congress of South African Trade Unions

· The Freedom of Expression Institute 

· The Institute for the Advancement of Journalism

· MISA South Africa (The South African National Chapter of the  Media Institute of Southern Africa)

· The Media Monitoring Project

· The National Consumer Forum
· The Independent Producers Organisation
· The South African History Archives

· SANGONET
· Prof. Anton Harber – Caxton Professor of Journalism, University of the Witwatersrand (in his private capacity)
· Prof. Tawana Kupe – Associate Professor of Media Studies and Dean of the Faculty of Humanities, University of the Witwatersrand (in his private capacity)

· Ms. Justine Limpitlaw – Senior Researcher, Faculty of Law, University of Pretoria (in her private capacity)

· Ms. Jeanette Minnie of Zambezi FoX – international Freedom of Expression and Media Consultant

2. BACKGROUND TO THE BILL
2.1. The Bill arises out of Parliament’s concern with the on-going crises at the SABC and we applaud the Committee’s desire to find solutions to these crises.

2.2. The Coalition is of the view that the current crises plaguing the public broadcaster are deep rooted and arise as a result of a number of serious problems with:

2.2.1. the provisions of the Broadcasting Act, 1999, the Memorandum and Articles of Association of the SABC and the Shareholder Compact between the SABC and the Minister of Communications;

2.2.2. the unlawful and direct interference in Parliament’s process of appointing the current Board;

2.2.3. the on-going politicization of the SABC board and the failure by the SABC’s leadership (including board members and senior management) to represent the public interest effectively in the carrying out of their respective duties; and
2.2.4. the silence by the Independent Communications Authority of South Africa (ICASA) about the crises and its failure therefore to fulfil its legislative responsibility to monitor compliance by the SABC with its Charter and the Broadcasting Act, 1999.

2.3. The Coalition respectfully requests Parliament to recognise that the issues at the SABC cannot be addressed by piecemeal amendments to the legislative framework – but in the long term require a holistic review of the challenges facing public broadcasting in South Africa. This includes:

2.3.1. an assessment of the root causes of problems plaguing the SABC;

2.3.2. a review of the White Paper on Broadcasting (developed close to ten years ago) in order both to evaluate the effectiveness of the framework developed in the policy and to craft policies in the light of the changing broadcasting environment given, for example, convergence and digital migration; and

2.3.3. the promulgation of an SABC Act to replace the current Broadcasting Act, taking into account the problems identified above and the policy developed as a result of the proposed policy review process.

2.4.
Some of the challenges impacting on public broadcasting which need review through this   process include:

· the vague wording in the SABC Charter which has resulted in a lack of clarity about the public broadcaster’s real mandate;

· the on-going funding crises at the SABC, resulting in an over-reliance on commercial activities, to the detriment of public interest programming;

· the structural dysfunction at the SABC between its public and commercial divisions. The stated motivation of such division was to relieve the public wing’s reliance on commercial revenue. The separation, however,  has not achieved this;

· a lack of clarity on the role of the Board;

· the lack of appropriate and workable appointment/disqualification and removal criteria and processes for both executive and non-executive members of the Board;

· the lack of clarity around the role of the Minister with regard to the SABC;

· the fact that the Memorandum and Articles of Association of the SABC and the Shareholder Compact are in many respects, ultra vires the provisions of the Broadcasting Act;

· the fact that public stakeholders have no formal way of inputting their concerns to the Board; and

· the failure of the SABC to abide by its own editorial policies, particularly with regard to the recent “blacklisting crisis”.

2.5. The Coalition strongly believes that the current crises can in no way be addressed by a piecemeal approach to one of the problems identified above, namely by addressing only certain of the problems in the Broadcasting Act. The proposed Bill, in fact raise additional concerns with, for example, the disqualification clauses. 

2.6. The Coalition has drafted an alternative Bill, in the interests of assisting the Committee to pass a workable Bill in the shortest possible time. This is contained in Annexure A hereto. 
2.7. The other documents provided with our written submission are still relevant to the Portfolio Committee’s work going forward as it engages in the legislative review process in future. 
3. INCORRECT FOCUS ON REMOVAL PROCEDURE ONLY
3.1. The Coalition understands the Committee’s recognition that the appointment process of the current Board was defective and that this has negatively affected the latter’s credibility. 

3.2. The Coalition further notes concerns raised by members of the Committee regarding the effectiveness of the Board’s fulfilment of its responsibilities expressed in a vote of no confidence adopted by the Committee.

3.3. However, the Coalition is of the view that there is a need for a thorough review of appointment procedures – based on a policy decision on the role of the Board. This can only be achieved through the Green Paper/ White Paper process outlined above as the current amendment procedure is in no way comprehensive enough.

3.4. Nevertheless, we have made submissions on enhancing in the immediate term the appointment, qualification and disqualification provisions in the existing Broadcasting Act to assist in avoiding similar crises in the short term. 

3.5. As a result, the Coalition is of the view that not only the removals provisions of the Broadcasting Act require to be amended, but that, in the short-term, the appointment and disqualification provisions also need to be amended to avoid a repeat of the current crises.

4. SHORT TERM BUT COMPREHENSIVE SOLUTIONS TO BOARD APPOINTMENT PROCEDURES, QUALIFICATIONS, DISQUALIFICATIONS AND CONFLICTS OF INTERESTS; REMOVAL CRITERIA AND PROCEDURES, AND THE APPOINTMENT OF AN INTERIM BOARD
4.1. The Coalition proposes amendments to section 13: Members of the Board. The Coalition wishes to emphasise that the amendments proposed here are short term. As emphasised above we believe there needs to be a comprehensive review of the Board’s appointment criteria and processes. The following immediate temporary amendments are proposed:

4.1.1. to improve the appointments process provided for in section 13(2) by providing for

· the barring of nominations by senior public officials;
· providing for shortlists of candidates to be published, including electronically

· providing for the names of nominees to be published, including electronically

· making interviews open to the public; and
· that written evaluations are published, including electronically;
4.1.2. to improve the qualification criteria of Board members by proposing that the current qualifications criteria in section 13(4) clause in the Broadcasting Act be deleted and replaced. The Coalition is of the view that the current clause in the Broadcasting Act, 1999 is difficult to apply;
4.1.3.  to improve the functioning and coherence of the Board and senior management by ensuring non-executive members of the Board are solely responsible for appointment of the three executive members; and ensuring the appointment of the members of the executive committee of the SABC (other than the executive directors) by the Group Chief Executive Officer after consultation with the Board;

4.1.4. to improve the removal provisions of the Broadcasting Act by replacing section 15 and providing for: transparent and objective grounds for removal, transparent and administratively just processes for the removal of the non-executive members of the Board, including the participation of the National Assembly and the appropriate role of the President. And to provide for the appointment of an interim board in the extraordinary event of all of the non-executive members of the Board being removed at the same time. Note that in this regard, the Coalition has a number of key concerns about the possibility of appointment of an interim Board and wish to emphasise that: 
· Parliament should act with extreme caution before removing all Board members;
· an interim board should exist for no longer than three months;
· an interim board cannot be in existence over an election period;

· an interim board cannot alter the editorial policies of the SABC; and
· the non-executive members of an Interim Board be made up of five people based on specific qualification criteria;
4.1.5. to improve the disqualification and disclosure of conflict of interest provisions in the Broadcasting Act by deleting section 17 in its entirety and replacing section 16 and, in so doing, provide for: 

· a much more detailed list of disqualifications for SABC Board members, which the Coalition felt would ensure the appropriate levels of independence of the Board from political and commercial interference and protect the public interest mandate of the Board;  and
· appropriate conflict of interest provisions to protect the SABC.

5. THE WAY FORWARD
5.1. The Coalition respectfully submits that the current Amendment Bill is insufficiently detailed to deal with even the immediate crisis facing the SABC and suggests that its version of the Amendment Bill be adopted in order to do so.

5.2. The Coalition recognised that an Amendment Bill could play a helpful role at this time if it is seen as being only one immediate step as part of a much longer and in-depth process to identify and rectify the myriad problems facing the public broadcaster. 

5.3. The Coalition reiterates the need for a comprehensive, transparent, inclusive and thorough process to identify all problems at the root of the current SABC crises, some of which have been identified above.

5.4. The Coalition calls upon Parliament to ensure that Government, particularly the Department of Communications, undertakes a thorough Green and White Paper policy review process to develop lasting and in-depth solutions to the SABC’s problems; and

5.5. The Coalition calls upon Parliament to institute legislative processes to enact an SABC Act to replace the current Broadcasting Act, taking into account the problems identified above and the policy developed as a result of the proposed policy review process.

6. CONCLUSION
The Coalition thanks the Committee for the opportunity to make these oral representations and trusts that its proposed Bill will prove useful to the members of the Committee in assisting them in their deliberations.
ANNEXURE A
SAVE OUR SABC – RECLAIMING OUR PUBLIC BROADCASTER:

BROADCASTING ACT AMENDMENT BILL [2008]

The following amendments are hereby effected in the Broadcasting Act, 1999

1. Amendments to section 13 in Act 4 of 1999

(a) After “process” in section 13(2)(a) insert “​and that public officials from the level of departmental director and above, are not permitted to make such nominations”;

(b) Replacing subsection (c) with the following:

“that a shortlist of candidates to be interviewed is published (including electronically), which shortlist is to include the names of the person(s) nominating such candidates and detailed curricula vitae of such candidates;”

(c) Inserting new subsections (d) and (e) after subsection (c) in section 13(2) as follows:

“(d)  that interviews of persons on the shortlist are open to the public; and

(e) that a written evaluation of every nominee is published (including electronically) by the relevant Portfolio Committee, taking into account the objects and principles of this Act.​”

 (d) Replace the whole of section 13(4) with the following:

“The non-executive members of the Board must, when viewed collectively –

(a) enjoy the confidence and trust of the broad spectrum of South African society;

(b) be broadly representative of South African society in terms of: race, gender, regional, economic and social interests;

(c) act as trustees of the public interest in that they are committed to fairness, free of expression, the right of the public to be informed, and openness and accountability; and

(d) have qualifications and/or experience in at least the following areas: corporate governance, finance, journalism and broadcasting.”

(e) Replace the whole of section 13(5) with the following:

“Subject to section 15, the non-executive members of the Board must hold office for such periods as the President may determine, which period must not exceed five years, such periods of office to be staggered to ensure that at least six of the non-executive board members have been in office for two years at one time.”

(f) Amend section 13(7) by inserting “non-executive” between the words “a” and “member”. 

(g) Amend section 13(8) by inserting “non-executive” between the words “a” and “member”. 

(h) Insert a new subsection after section 18(8) “13(8A) The executive members of the Board are appointed solely by the non-executive members of the Board.”

2. Amendments to section 14 in Act 4 of 1999

Amend section 14(1) by inserting the following before “.”: 

“appointed by the Group Chief Executive Officer after consultation with the Board” 

3. Amendments to section 15 in Act 4 of 1999

Replace the existing section 15 with the following:

“15      Removal from office. -
(1) Subject to subsection (2), a non-executive Board member or members may be removed from office on account of-



(a)
misconduct;



(b)
inability to perform the duties of his or her office efficiently;

(c)
absence from three consecutive meetings of the Board without the permission of the Board, except on good cause shown;

(d)
failure to disclose an interest in terms of section 16(2)(a) or voting or attendance at, or participation in, proceedings of the Board while having an interest contemplated in section 16(1); or



(e)
his or her becoming disqualified as contemplated in section 16(1).

(2) A non-executive board member or members may be removed from office after due enquiry and only on-



(a)
a finding to that effect by the National Assembly; and

(b)
the adoption by the National Assembly of a resolution calling for that Board member or those Board members’ removal from office.


(3) The President-

(a)
may suspend a non-executive Board member or members from office at any time after the start of the proceedings of the National Assembly for the removal of that Board member or those Board members;

(b)
must remove a Board member or Board members from office upon adoption by the National Assembly of the resolution calling for that Board member’s or those Board members’ removal;

(c)
must suspend a Board member or Board members from office at any time after the start of the proceedings of the National Assembly for the removal of that Board member or those Board members upon the request of the National Assembly.

(4) The executive members of the Board may be removed by the non-executive members of the Board on the grounds set out in subsection (1).

(5) In the event that all of the non-executive directors are removed at the same time in accordance with the provisions of sub-sections (1)-(4), the President may appoint an independent interim board consisting of such executive board members holding office at the time and five other persons as interim non-executive board members to perform the functions of the Board until a new Board is appointed in terms of section 13, which new Board must be appointed within three (3) months from the date of dissolution of the previous Board, provided that in no circumstances may an interim board be in existence during an election period or amend the editorial policies of the Corporation.
(6) The five interim non-executive board members to be appointed by the President in terms of sub-section (5) are subject to the disqualification criteria set out in section 16 and must consist of:

(a) a person with knowledge of and at least 5 years’ management experience in the broadcasting industry;
(b) a person with knowledge of and at least 5 years’ experience in financial management of large institutions or enterprises;

(c) an academic or practising attorney or advocate with at least 10 years’ experience in the fields of freedom of expression, communications, media law and/or related fields;

(d) a person with at least 10 years’ experience in civil society non-profit organisations focusing on human rights and/or transparency and the right of the public to be informed; and

(e) a person with at least 10 years’ experience in the labour movement.

4. Amendments to section 16 in Act 4 of 1999

Replace the existing section 16 with the following:

“16. Disqualification and Conflicts of Interest.-
(1) A person may not be appointed as a non-executive or executive Board member if he or she-



(a)
is not a citizen of the Republic;



(b)
is not permanently resident in the Republic;


(c) 
is a public servant or the holder of any other remunerated position under the State; 

(d)
is a member of Parliament, any provincial legislature or any municipal council;

(e)
is an office-bearer or employee of any party, movement or organisation of a party-political nature;

(f)
or his or her family member has direct involvement in the broadcasting industry; provided that financial interests of a purely investment nature will not constitute “involvement” for the purposes of this sub-section;



(g)
is an unrehabilitated insolvent;



(h)
has been declared by a court to be mentally ill or disordered;


(i)
has at any time been convicted, whether in the Republic or  elsewhere, of-

(i)
theft, fraud, forgery or uttering a forged document, perjury, an offence in terms of the Prevention of Corruption Act, 1958 (Act 6 of 1958), the Corruption Act, 1992 (Act 94 of 1992), Part 1 to 4, or section 17, 20 or 21 (in so far as it relates to the aforementioned offences) of Chapter 2 of the Prevention and Combating of Corrupt Activities Act, 2004, or any other offence involving dishonesty; or




(ii)
an offence under this Act;

(j)
has been sentenced, after the commencement of the Constitution of the Republic of South Africa, 1993 (Act 200 of 1993), to a period of imprisonment of not less than one year without the option of a fine; or

(k)
has at any time been removed from an office of trust on account of misconduct.

(2) A person who is subject to a disqualification contemplated in subsection (1) (b) to (g) may be nominated for appointment as a Board member, but may only be appointed if at the time of such appointment he or she is no longer subject to that disqualification.

(3) If at any stage during the course of any proceedings before the Board it appears that any Board member has or may have an interest which may cause such conflict of interest to arise on his or her part- 

(a)
such Board member must forthwith fully disclose the nature of his or her interest and leave the meeting so as to enable the remaining Board members to discuss the matter and determine whether such Board member is precluded from participating in such meeting by reason of a conflict of interest; and

(b)
such disclosure and the decision taken by the remaining Board members regarding such determination, must be recorded in the minutes of the meeting in question. 

(4) If any Board member fails to disclose any interest as required in terms of subsection (3) or, subject to the provisions of that subsection, if he or she is present at the venue where a meeting of the Board is held or in any manner whatsoever participates in the proceedings of the Board, the relevant proceedings of the Board will be null and void.”

4. Deletion of section 17 in Act 4 of 1999

Delete existing section 17.
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