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Comments on the Independent Communications Authority of South Africa Amendment Bill, as published in the Government Gazette 25 June 2010. 
By Guy Berger, Rhodes University. 
These comments are made in a personal capacity, based on academic analysis of communications regulatory affairs and the role that should be played by ICASA, and motivated by respect for South Africa’s democratic values. 
1. The Bill is to be commended in several respects, particularly in clarifying certain functions and seeking to improve turn-around times.  These have been problems at ICASA, and the proposed changes could help to rectify them. A Tariff Advisory council is also a good idea, as it moves away from the current practice of ad hoc interventions. 
2. However, the Bill places too much burden on the Minister, thereby exceeding the role of this office which should primarily be policy formulation and not implementation. As part of this, the Bill also misallocates power that could compromise the independence of ICASA. Points 3 – 6 below elaborate these concerns.
2.1 First, the proposed Amendment to section 4 of Act 13 of 2000 as regards section 5 (e) should be deleted.  This section reads that the chairperson of Council must “perform such other functions as the Minister may determine, subject to prior notification being given to the National Assembly”. This provision is way too open-ended, and the “notification” proviso serves not as real a check-and-balance, but as a blank cheque.  It would certainly be unconstitutional.
2.2 Second, the proposed amendment to section 5 of Act 13 of 2000 is also problematic and should be deleted. This section says the Minister must assign task areas (eg. licensing, monitoring and compliance, etc) to individual councillors.  Such power amounts to micro-management, and it interferes with the autonomy and flexibility of the council to determine its own division of labour. 

2.3. Third, the proposed amendment of section 17a of Act 13 of 2000, Section 10 (1) should be deleted. This proposal gives the Minister in consultation with the National Assembly the power to nominate who should be a member of the Complaints and Compliance Committee. This arrangement, even with the involvement of the National Assembly, would appear to violate the constitutionally-enshrined independence of ICASA.  That aside, however, the power to nominate the Committee should be in the hands of the Council which – after all – has the responsibility for the work of the Committee and therefore should have the authority over the selection of whom it regards as suitable to do the job. The notion that two (rather than one) of a maximum of nine members of the said Committee being council members is not problematic. 
3. Another issue in the bill that should be reconsidered are some proposals around the Complaints and Compliance Committee.  On the one hand, the bill confirms the superiority of the ICASA Council over the employees of the regulator by downgrading the post of CEO to that of COO. On the other hand, it erroneously seeks to upgrade the power of one particular committee (i.e. the Complaints and Compliance Committee) in such a way as to make it a body where the majority is entirely autonomous to the Council. 
Thus, the proposed substitution of section 17E of Act 13 of 2000 includes a provision under (2) that the Complaints and Compliance Committee can issue orders directly (rather than make recommendations to Council as is the current situation). This proposal serves to undermine the power and authority of the council. That is made even more problematic if the members of this committee emanate from Ministerial nominations. The Minister does not have such exclusive power in regard to the selection of councillors, so why should this be different as regards this particular powerful body?

More than this, allowing the CCC to issue orders directly could easily create a second centre of (substantial) power within ICASA, operating beside (instead of under) the Council. That is is a recipe for disaster – it will not only undermine the stature of the Council, but also be a potential source of ongoing conflict and possible “forum shopping”. It would also certainly seem to compromise the constitutional independence of the regulator. 
4. The proposed amendment to Section 5 of Act 13 of 2000 deletes “marketing, journalism, entertainment, education” from the list of qualifications of councillors. The memorandum on the Objects of the Bill, (see page 15, point 2.5), describes these as “less important qualification criteria”. This statement offers an unfortunate hierarchy of criteria. 

Firstly, given the importance of broadcast news to South African democracy, and not least Icasa’s role in elections coverage, at least some journalistic expertise is essential on the council. Secondly, marketing expertise is also critical because it impacts directly on the council’s understanding of the size and potential of the broadcast and ICT markets and would-be licencees in these spaces. Thirdly, entertainment and education are absolutely critical components of broadcasting, dealing as they do with South African culture and empowerment – objectives which in turn touch on local content and educational quotas for licensees. 
The proposed deletion of the designated criteria should therefore be scrapped. 
There is no objection, however, to including IT, electronic content and consumer protection being included in the criteria. Collectively, the council should have expertise from all the listed fields. 

5. In accordance with current practice, government should refrain from intervening in ICASA, in the case of the envisaged Bill via the increased powers of the Minister and the Complaints and Compliance Committee. Problems that have arisen over the performance (or non-performance) of ICASA should preferably be dealt with through more rigorous selection processes for future councillors, and also via the performance management system that is already legislated for. 
6. The opportunity to make these comments is appreciated, and it is hoped that they can be taken on board in terms of improving the Bill.
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