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Issues RE FUNDING in (DRAFT) PUBLIC Broadcasting Bill

The main sections concerning funding are contained in Chapter 4 of the Draft Bill. SOS has significant concerns regarding the sources of funding, the management and allocations of funds, and the means of access to funds. Overall, SOS is of the view that the mechanisms established under the Bill, were it enacted into law, would not protect the independence of, or the secure funding of the public broadcaster or protect public service broadcasting overall. 

SOS is concerned that the funding system described in the Bill may in fact be inadequate to deliver the services envisaged. For example, the Bill obliges SABC to establish regional stations (as the current Broadcasting Act does) yet these services have not started due to insufficient funding. Further the Bill also envisages cross-subsidisation of SABC public service division by the commercial division, something also envisaged under the current Broadcasting Act but which has not in fact happened since these services (especially SABC3) have failed to produce the profits envisaged. This concern  has only increased with the announcement that SABC will now be taking on debt of some R1,4bn, mainly to cover its previous losses, which it intends to pay off by 2014, which will create additional financial pressures on the organization. 
SOS believes that in order to meet these objectives it is imperative that the Department of Communications publishes existing research and commission additional research as required. And that a white paper policy process should explore options including:

whether the licence fee can be made an efficient and fair means of raising income for public service broadcasting;

splitting the envisaged PSBF into separate focused funds – broadcasting, local content, and signal distribution or, by some other means ensuring that the beneficiaries of these funds have access to stable multi-year funding based on clear mandates,;

separating the funding of the international division;

limiting SABC’s reliance on  advertising revenue based on setting a maximum proportion of total advertising revenue received by the broadcasting sector, rather than a percentage of SABC income. The appropriate % requires further discussion and research and should take account of the amount of public funds that are projected to come from public funding ;

ensuring stable funding over multiple years (rather than 1 year);

ensuring financial independence by having funds allocated to SABC, the PSBF and ICASA budgeted separately in the Parliamentary Budget Vote;

ways and means of introducing more plurality, diversity and competition, especially into the television broadcast sector. This to include, for example, a review of whether it should be the SABC that establishes new regional channels or whether ICASA should be enabled to licence others to provide these services; .

Chapter 4 Funding for Development Broadcasting: The Public Service Broadcasting Fund

SOURCES OF FUNDING

Section 4 establishes the Public Service broadcasting Fund.  The Bill envisages five separate sources. First amounts collected from personal income tax; second, appropriations made by Parliament; third, contributions from broadcasting licensees based on contributions to the Universal Service and Access Fund; fourth, contributions from business and lastly, “any other source”.

SOS has a number of concerns regarding this section. These concern the abolition of the licence fee, the likely objections to an effective increase in income tax, (and possibly corporation tax), the lack of clarity concerning the Universal Access Fund, and lastly, whether these sources, collectively will ensure sufficient funding and represent a fair, equitable and ‘arms length’ means of funding public service broadcasting.

Further, SOS is concerned that no research regarding the efficacy and challenges of these funding mechanisms has been published by the DOC. We believe any debate on these mechanisms should be based on detailed research and economic analysis. We therefore request that the DOC publish all relevant research that it has compiled or commissioned concerning these mechanisms.

Abolition of Licence Fee

Firstly, while SOS recognises the regressive nature of the licence fee and also recognises the high costs of collection and the large number of users not paying, SOS believes that the licence fee has one significant benefit and that is that it is a form of income that gives the users of public broadcasting a direct connection with the broadcaster(s) and that this supports and important distinction between the public broadcaster being a broadcaster in the service of the public vs. the broadcaster being in the service of the state.  The South African Government is a signatory to a number of international declarations that commit it to promote media independence and plurality. The Unesco Colombo Declaration 2006, for example, states that:  “independent and pluralistic media are fundamental elements of good governance and human rights based development”.  The World Summit on the Information Society, Tunis 2005, affirmed pluralistic media as a core component of democracy and the SADC Blantyre declaration on ICT of 2001 commits SADC governments to enabling “a multiplicity of providers in a competitive environment”. 

SABC is the dominant news and information source for a majority of South Africans, so anything that may, now or at any point in the future, undermine its independence, is of significant concern. Therefore, the SOS believes that any funding system that replaces the licence fee should not weaken the SABC’s independence or increase the control of the executive on the funding of the SABC.

In reviewing whether the licence fee should in fact be abolished, we would request information from the Department as to whether it has investigated:

any means of extending the current concessionary domestic television licences by widening the criteria for qualification (for example by including recipients of child grants) and/or reducing the amount paid; 

means of improving collection and lowering costs of collection. In SOS’s view, while acknowledging the weaknesses of the licence fee as currently implemented, much more information from the Department is required in order to establish the costs and benefits and advantages and disadvantages of the licence fee system in comparison to the other means of raising funds as set out in the Bill. 

SOS believes that there are a number of possible ways in which the Licence Fee could be improved that, subject to receiving the information listed above, could form the basis of public funding. These include:

using smart card technology in the DTT set top boxes to enable monitoring of compliance; 

making SABC, or its collection agency except from paying tax on income received from licence fees;

increasing the number of low income households qualifying for lower payments – for example those receiving child grants and/or Introducing exemptions for low income households;

Introducing direct funding from parliament to replace income lost from low-income household reductions or exemptions’

Section 4(2a) Introduction of a personal income tax for public broadcasting

SOS recognises a number of potential benefits in this means of funding for public broadcasting. As an income-based tax it is progressive (i.e. takes account of people’s ability to pay) and it also utilises a cost-effective and already efficient means of collection. However, SOS has a number of concerns in relation to its proposed introduction.  Most importantly we believe that the Minister should publicly state at what level he intends to propose that this new tax be imposed. Unless he does so, there is likely to be significant opposition based on the highest burden on tax payers that the Bill allows (namely the 1% maximum additional tax on income set out in the Bill, which would represent an increase of around 5% in the amount of  income tax paid by many tax payers), Without an indication of the level at which the tax is planned to be imposed, it is not possible to establish what proportion of the funds required to support the various purposes of the PSBF this tax would provide. 

Section 4(2b) Money appropriated by Parliament

According to the Bill, Section 4(5) the Fund will receive appropriations from Parliament “on the advice of the Minister after consultation with the Minister of Finance”.  The Bill does not indicate whether this appropriation will be separate from that allocated to the Department of Communications. In SOS’s view, in order to protect the independence of public broadcasting, it would be essential that the allocation is a separate one (as are, for example, the allocations for Statistics South Africa and the Independent Complaints Directorate).  

This position is based on principles and positions  taken by bodies of which South Africa is a member and in declarations and Charters to which South Africa is bound.   The  Declaration of Principles on Freedom of Expression in Africa adopted in October 2002 by the African Commission on Human and Peoples’ Rights (ACHPR), the body charged with the interpretation of the African Charter on Human and Peoples’ Rights, to which South Africa is a signatory,  states: 

“public broadcasters should be adequately funded in a manner that protects them from arbitrary interference with their budgets”. 

The Declaration on Promoting Diversity in the Broadcast Media  adopted in 2007 by a joint meeting of representatives of the ACHPR, UN, OSCE and the OAS stated that:  

“Innovative funding mechanisms for public service broadcasting should be explored which are sufficient to enable it to deliver its public service mandate, which are guaranteed in advance on a multi-year basis, and which are indexed against inflation.”

Neither the requirement of protection from arbitrary interference with budgets nor the requirement of multi-year funding mechanisms are provided by the Bill as currently drafted.  SOS will only support funding mechanisms that meet these requirements.

Section 4(2c) Contribution from broadcasting service licencees in accordance with Section 89(3) of the Electronic Communications Act

Section 89(3) of the ECA refers to (voluntary) contributions by broadcast licencees to the MDDA and states that such contributions should be set off against their (mandatory) obligations to contribute to the Universal Service and Access Fund. 

The amount of the mandatory contributions of broadcast licencees is set, under the ECA by ICASA and is currently set at 0.2% of turnover.  The total income estimated by the MDDA from this source for 2009/10 is R10,47m according to their current budget
 

Section 4(5) of the Bill states, inter alia, that this amount shall be determined by Parliament on advice of the Minister. This appears in direct contradiction to Section 89 of the ECA and to be an infringement of the powers of the regulator.

In any case, unless this amount was to be increased - to the maximum allowed in the ECA this would make up still a very small amount of the funds required. 

Section 4(2d) Contributions from business

While it is not explicitly stated what in form such contributions would be, Section 4(3) states that the amount of this contribution (along with the contributions from income tax and from broadcast licencees) would not exceed 1% of “income” and/or “annual turnover”.  On our reading this could imply a corporate tax or levy.  If so, SOS has the same concerns as it has regarding the proposed income  that are stated above.  SOS also notes that currently companies are not taxed on turnover so any such tax or levy would require significant new regulation and systems. 

ADMINISTRATION AND MANAGEMENT OF FUNDS

Formation of the PSBF

   Section 4(1) and Section 5 of the Bill establishes a Public Service Broadcasting Fund (PSBF) and places the PSBF under the management of the Media Development and Diversity Agency. (MDDA) 

The MDDA is a statutory agency established by the MDDA Act of 2002. The Objective of the Agency,  under section 3 of the MDDA Act is: 

“to  promote  development  and  diversity in the  South African  media  throughout the country,  consistent with the right to freedom of expression as  entrenched in section 16 ( 1) of  the Constitution. in particular - (a) freedom of the press and  other  media;  and ( b )  freedom to receive and impart information or ideas, and for that purpose to - (i) encourage ownership and control of, and access to, media by historically disadvantaged  communities  as well as by historically  diminished  indigenous language and cultural groups; (ii) encourage the development of human resources and training, and capacity building,  within  the  media industry, especially  amongst  historically  disadvantaged  groups; (iii) encourage the channeling of resources to the  community  media  and  small commercial  media  sectors; (iv) raise public  awareness with regard to media  development  and  diversity  issues:; (v) support  initiatives  which  promote  literacy  and it culture of reading; (vi)  encourage  research  regarding  media  development  and  diversity;  and (vii)  liaise with other  statutory  bodies  such  as  the  Independent  Communications Authority of South  Africa  and  the  Universal  Service  Agency”

Under Section 2(5) of the MDDA Act, “The Agency  must not interfere in the  editorial  content of the  media”. 

It is the view of SOS that were the MDDA to be given control of the PSBF as envisaged under the Bill, and given the extensive set of responsibilities this would entail for funding public broadcasting, signal distribution, these together would undermine the Constitutional role of ICASA. In addition, the MDDA’s responsibilities in managing the PSBF and in establishing the rules for disbursing the Fund would put it in conflict with Section 2(5) of the MDDA Act.

In addition, Section 4 of the MDDA Act states that three members of the Board will be from the commercial print and broadcast media. This could lead to significant conflicts of interest in its management of the PSBF. The MDDA Act also makes the MDDA Board accountable to the Minister responsible for GCIS whereas the Bill makes the MDDA accountable in a number of respects to the Minister of Communications. This raises the possibility of confusion and weakened governance.

Overall, the Bill as drafted does not protect the independence of the PSBF from interference and thus does not protect the independence of the public broadcaster, which would, under the terms of the Bill, be dependent on the PSBF for 50% of its income. In SOS’s view, the organisation controlling the Fund should have an independent budget and should report directly to Parliament as recommended by 2007 Report of the ad hoc Committee on the Review of Chapter 9 and Associated Institutions for ICASA and all Chapter 9 institutions.

Mandate of the PSBF

The PSBF is mandated to provide funds for:

 the public service division of SABC, including regional services and international services,   content development, community broadcasting services, signal distribution activities to “ensure universal access”,  a Broadcasting and Signal-distribution Museum”,  subsidies to other broadcasters “pursuing public services broadcasting as defined in this Act”,  “such other public services (sic) broadcasting uses determined from time to time by the Minister” SOS campaign’s first and primary concern with the scope of the PSBF’s mandate is that it is not clear whether the PSBF will have sufficient funds to apply to all of these purposes. We therefore request that the DOC provide and publish its research and financial models to indicate how much income the PSBF is expected to receive and what the amounts it has estimated are required for the various purposes listed in section 6(1).

Further, SOS is concerned that the broad range of purposes included in Section 6(1) will make management of the Fund extremely challenging. This is made even more problematic given the Bill’s granting to the Minister the ability to add other uses from time to time. The Board and its sub-committees will be required  to balance the needs of  diverse elements of the broadcasting system including the public broadcaster, commercial broadcasters, community broadcasters, local producers and Sentech and to make informed judgments as to where resources will have the most effective impact in fulfilling its mandate. This will require substantial research, economic modeling and analysis. SOS is concerned that MDDA does not have such capacity and that to the extent that it developed such capacity it would be likely to intrude on the functions and role of ICASA. 

SOS believes that the Bill should set out clear ways by which the funding requirements of both the SABC and Sentech can be established. SOS further believes that public consultation and debate is required in order to balance the various interests described above in the public interest and that ICASA as the industry regulator should be centrally involved in such a process. Such consultation needs to include detailed discussion on the scope of SABC’s mandate in the light of DTT and the regional channels referred to in the Broadcasting Act and the Bill

Sections 7 and 8. Criteria and Access to PSB Funds

SOS believes that it is inappropriate that the Bill does not in fact set down criteria for allocation of funds, but rather mandates the MDDA to draft such criteria. It is also in our view inadequate that these criteria are to be drafted without a binding commitment to public hearings and consultation and allowing only 30 days for comment on the draft. The Bill also states that all beneficiaries of the Fund “should be financially accountable in terms of the Public Finance Management Act and general Treasury regulations.” While it is reasonable that the Fund itself should be bound by the terms of the PFMA, SOS believes it is unreasonable and impracticable that all beneficiaries be bound by similar conditions, especially in the case of Community Broadcasters and private companies (either broadcasters or producers). The PFMA is not intended to govern the finances of such organisations and its application to them would cause confusion, unnecessary bureaucratic delay and inefficiency. 

Lastly, SOS is very concerned by the proposed methods and periods for applications to receive funds.  We do not believe that the public broadcaster would be able to plan to use its recourses efficiently where it had to make an annual application for funds “prior to commencement of the new financial year”.  This is not in line with the Joint Declaration on Promoting Diversity in the Broadcast Media which recommends multi-year funding arrangements. 

Chapter 5 Public Broadcasting Services

ADVERTISING INCOME AND CROSS-SUBSIDISATION

In Chapter 5, section 13, the Bill proposes 2 other funding sources, in addition to amounts provided by the Public Service Broadcasting Fund. 

The first is subsidies derived from SABC’s Commercial Services division. SOS is concerned that this source may not in fact materialize. This principle was also contained in the current broadcasting Act but in reality, SABC3 has failed to subsidise SABC1 and SABC2 since it has made less profits than the other channels.  

On this basis SOS questions the entire rationale of the Commercial Services Division as set out in Section 14(1), which states that it “is established to provide subsidies for the pursuance of public broadcasting mandate (sic) provided by the Corporation.”

SOS also believes that it is inappropriate for the Draft Bill to later state (14(2)d) that the division should “be operated in an efficient manner so as to maximise the revenues provided to its shareholder.” In fact this clause appears to conflict with section 14(1). SOS also believes that it is inappropriate that the Minister should determine the amount of profits applied to subsidise the public broadcasting services.

The second major source is advertising where the Bill limits the amount of income that SABC can derive from advertising to the amount of income received from the PSBF and cross subsidies combined. In SOS’ view this model would make it very difficult for the SABC to plan its activities and would also leave the entire broadcast sector uncertain as to its market conditions. 

A better method would be to limit SABC’s share of the advertising market. This would also offer the opportunity of enabling the broadcasting system to expand. It would also allow SABC’s income from advertising to increase without increasing the burden on public funds to the extent that the advertising market in broadcasting as a whole grew. 

Given the lack of published research or financial models from the Department, it is not possible for SOS to take a view on what the appropriate % limit should be. The appropriate level should be set taking into account the total estimated income from public sources and the mandate it is expected to meet which itself should be the role of ICASA to set.

� Sourced from MDDA Strategic and Business Plan 2009-2012 from � HYPERLINK "http://www.mdda.org.za" ��www.mdda.org.za�





