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Cc. The Director General of Communications – Ms. Mamodupi Mohlala 

15 July 2010
Dear General (Ret) Nyanda
The SOS Campaign representing a number of trade unions (including Cosatu, Fedusa and Bemawu), a host of NGOs (including Media Monitoring Africa, the Freedom of Expression Institute and Misa-SA), CBOs (including the Freedom of Expression Network), industry related bodies, academics and freedom of expression activists notes the vigour and commitment of the Department of Communications to find solutions to regulatory problems in the communications sector. However, SOS notes that - after a preliminary examination of the ICASA Amendment Bill - there are a number of problems in terms of its constitutionality. Further, there are a number of important process issues that are of major concern.

In terms of Constitutionality issues the Coalition notes that although the Bill includes proposals to ensure ICASA operates more efficiently which certainly should be welcomed, the Bill also includes a number of new clauses that could be constitutionally challenged. These clauses in particular relate to a set of proposed new powers for the Minister of Communications. These new powers include:

· ICASA must implement policy and policy directives issued by the Minister.

· The Chairperson of Council must "perform such functions as the Minister may determine, subject to prior notification being given to Parliament". 

· The Minister will determine what roles councillors play on Council. 

· The evaluation of councillors will be conducted by a panel constituted by the Minister in consultation with Parliament. The panel must be chaired by the Minster or someone delegated by the Minister. 

· The Complaints and Compliance Committee members will be nominated by the Minister in consultation with Parliament. 
Further to this the position of CEO of ICASA has been removed and a new Chief Operating Officer position has been created. But this is in contravention of the Public Finance Management Act. The PFMA states clearly that the CEOs of Constitutional bodies should be the accounting officers. This is a key safeguard of constitution bodies’ financial independence. ICASA will no longer have its own accounting officer.
Potentially this creates a situation where ICASA will be encouraged to operate as an extension of the Department of Communications. But this is totally at odds with South Africa’s Constitution and the country’s international obligations in terms of agreements such as the Windhoek Charter on Broadcasting in Africa, 2001 and the African Commission on Human and People’s rights, 2002. 

In terms of process issues SOS notes that the Department, despite introducing very substantive legislative amendments that shift the very nature of independent regulation and broadcasting in the country has not embarked on a policy process. SOS maintains that good law making requires that the Department of Communications review present policy contained within the Broadcasting White Paper, 1998 first and then introduce new legislation. 

Also, in terms of process issues we note that stakeholders have been given a mere 30 days to comment. The Bill was published on 25 June and the deadline for written submissions has been set for 25 July. But this time period is wholly inadequate and will in particular impact the effective participation of poorer, more marginalised civil society stakeholders. The Coalition thus urgently requests that the Department: 
· Organise a number of provincial consultation sessions with stakeholders; 
· Shift the deadline for comment to the very earliest the end of August 2010 to ensure substantive, meaningful inputs. 

Please do get back to us at your earliest convenience.

Yours sincerely
“Save our SABC: Reclaiming our Public Broadcaster” Coalition
