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Introduction

1 Electronic Media Network Limited ("M-Net") and MultiChoice Africa (Pty) Ltd ("MultiChoice") thank the Department of Communications ("the DoC") for the opportunity to comment on the draft Public Service Broadcasting Bill ("the draft Bill").  

2 M-Net and MultiChoice support the existence of public broadcasting services funded by money appropriated by Parliament, and which contribute to a diversity of information and viewpoints, provide multicultural programming which informs, educates and entertains, and which contribute to the development of the independent production sector and the broadcasting of South African content. 

3 International best practice suggests that a statute dealing with public broadcasting services ought to address the nature of the broadcasting services to be provided, the sources of funding which will enable these services to meet their public broadcasting service mandate, the means by which its independence and journalistic freedom is guaranteed, and measures to promote its accountability to the public.

4 These representations will make some overarching comments on the draft Bill, before dealing with specific Chapters. 
Overarching comments
5 We will begin by making representations on issues that relate to the draft Bill as a whole.  Subsequent sections will address particular substantive issues and/or Chapters.
6 In this section we will deal with the following two key issues:
6.1 First, the focus of the Bill ought to be public broadcasting services.
6.2 Second, the Bill ought to be consistent with the Electronic Communications Act, No. 36 of 2005 ("the EC Act").
Focus of Bill ought to be public broadcasting services
7 The key statute dealing with the licensing and regulation of the electronic communications sector (i.e. broadcasting services, electronic communications services, electronic communications network services and frequency) is the EC Act. 
8 Allied legislation is the Independent Communications Authority of South Africa Act, No. 13 of 2000 ("the ICASA Act"), the Broadcasting Act, No. 4 of 1999 ("the Broadcasting Act") which deals primarily with public broadcasting services, the Sentech Act, No. 63 of 1966 ("the Sentech Act") and the Electronic Communications and Transactions Act, No. 25 of 2002 ("the ECT Act").  
9 M-Net and MultiChoice understand that the primary purpose of the Bill is to deal with public broadcasting services to the extent that there are issues which require regulation over and above the regulation of these broadcasting services as provided for in the EC Act.  It is for this reason that this Bill is entitled the "Public Service Broadcasting Bill" (although we would suggest a minor amendment in keeping with the terminology used in the EC Act, namely "Public Broadcasting Services Bill").  We support this initiative.
10 However, we are concerned that the draft Bill also seeks to deal with a range of additional issues which fall outside this objective: 

10.1 First, we submit that some of these issues are already being addressed through other means, including other statutes, regulations and structures.  In our view it would be ill-advised to duplicate those statutory provisions, structures, resources and funding.  To do so would have a number of adverse consequences, including –
10.1.1 creating confusion as to the powers and functions of the various structures;

10.1.2 the potential for turf wars and conflict between such structures;

10.1.3 forum shopping by stakeholders, resulting in disputes and litigation; and

10.1.4 wasted resources and costs, which would be unfortunate, given the huge financial challenges facing the government. 
10.2 Second, there are issues which are dealt with in the draft Bill which it would be more appropriate to address in other statutory provisions, or through amending those statutory provisions, or through other avenues.  
10.3 Third, we are of the view that there are certain issues which are dealt with in the draft Bill which should not be dealt with by way of statute. 

11 We will expand on these concerns, and refer to specific provisions of the draft Bill when we deal with the substantive issues.  Once the DoC has read these representations, we hope that it will revisit the draft Bill with a view to determining which provisions properly fall within the ambit of the Bill, and which provisions ought to be removed from the Bill. 
Bill ought to be consistent with EC Act
12 As we've indicated earlier on in these representations, the key statute dealing with the licensing and regulation of the electronic communications sector in South Africa is the EC Act.  Allied legislation, such as this Bill, ought to be consistent with that Act.  
13 There are a number of provisions in the draft Bill which are inconsistent with the EC Act.  We will deal in these representations with the more important of these provisions.  
14 There are also definitions and/or issues dealt with in the draft Bill which are already in and/or dealt with in the EC Act, which accordingly ought to be omitted from the Bill.  The definition which we are most concerned with is the proposed definition of "broadcasting" in s1 of the draft Bill, which is defined to mean "any form of multidirectional electronic communications …" (our emphasis).  This definition differs from the definition of "broadcasting" in the EC Act, which refers to "unidirectional electronic communications" (our emphasis).  Not only should there not be two different definitions of broadcasting, but the definition proposed in s1 of the draft Bill is incorrect, and would capture all sorts of electronic communications which should not constitute "broadcasting" (for example, video streaming on the Internet).  
Clear distinction of roles

15 The EC Act clearly distinguishes between the powers and functions of the legislature, the Minister/DoC, and the Independent Broadcasting Authority of South Africa ("the Authority").  In fact, one of the stated objectives of that Act is to "provide a clear allocation of roles and assignment of tasks between policy formulation and regulation within the ICT sector".
  Thus, s3 of the EC Act deals with the power of the Minister to make policies and to issue policy directions.  However, it is the Authority which has the powers and functions to deal with the licensing and regulation of the electronic communications sector.
   There also ought to be a distinction between the powers and functions of the Minister/DoC, the Authority, and the board of the public broadcasting service respectively.  
16 This approach ought to be followed in the drafting of this Bill.  For example, in Chapter 9, dealing with the role of the Minister, the draft Bill proposes that the Minister must monitor the implementation of this Bill and may make regulations.  The Chapter further proposes that the Minister may intervene in relation to a range of entities referred to in the Bill, including public broadcasting services.  We submit that this would be inappropriate:  those powers and functions ought to be exercised and performed by the Authority.  
Bill ought to be technology neutral

17 The EC Act is technology neutral.  

18 The first two objects of the EC Act are to –

18.1 "promote and facilitate the convergence of telecommunications, broadcasting, information technologies and other services contemplated" in the EC Act;
 and

18.2 "create a technologically neutral licensing framework".

19 The EC Act distinguishes between three broad categories of services, namely broadcasting services, electronic communications services and electronic communications network services. However, the Act does not distinguish between services based on the technological means by which they are provided.   In fact, there is little or no reference to specific technologies in the EC Act and the regulations made in terms of that Act.  

20 Furthermore, when converting all the licences which had been issued prior to the coming into operation of the EC Act, the Authority was mandated by the statute to issue technology neutral licences.  So, for example, the converted individual electronic communications service and electronic communications network service licences issued to Telkom are technology neutral.  Similarly, the converted individual broadcasting service licence issued to e.tv is technology neutral.  

21 There are good reasons for this technology neutral approach.  The electronic communications sector, in South Africa and internationally, has experienced and continues to experience rapid technological developments and the convergence of technologies, services and markets.  In drafting legislation for this sector, the challenge is to create a statute which, as far as possible, will stand the test of time, and which will remain appropriate despite these constant developments and convergence.  

22 The intention of the legislature, which the Authority has given effect to, is that a service may be provided over any platform.  As technology develops and convergence occurs, service licensees can move quickly to adopt that new technology and adapt their services without having to constantly apply to amend their licences.  

23 M-Net and MultiChoice urge the DoC to ensure that the Bill accords with this fundamental principle of technology neutrality.  

Chapters 2 and 3: objects of act and South African broadcasting system

24 In line with the general comments made above that the focus of this Bill should be on public broadcasting services and aligned with the EC Act, we suggest that the scope of Chapters 2 and 3 be limited to public broadcasting services.  The purpose of the Bill is not to regulate the whole of the South African broadcasting system.  
25 We therefore propose that these two Chapters be merged into a single Chapter headed "Objects of the Act", which Chapter ought to deal only with the objects of public broadcasting services.  And if some of those objects are already dealt with in s2 of the EC Act, then they should not be repeated in this Bill.
  
26 On the basis of these proposals, much of what is currently in Chapters 2 and 3 of the draft Bill ought to be deleted, and those objects which remain ought to be confined to public broadcasting services. 

Chapter 4: Funding

27 There seems to be consensus that the television license fee system, for a range of reasons, has not worked well in South Africa.  The challenge is to find an appropriate model to replace this system.
28 In our initial representations to the DoC's Discussion Paper, M-Net and MultiChoice focused on the need for a more efficient system for the collection of funds to finance public broadcasting services.  We suggested that a public broadcasting service levy be imposed on individual tax payers (i.e. people who pay personal income tax), which levy SARS would collect.

29 SARS already has a strong and efficient collection system, and a number of advantages would have flowed from our proposal: 
29.1 There would be minimal administration and collection costs, as the system already exists.  The public broadcasting service levy could be collected together with that of the normal annual income taxes to be paid by individuals.
29.2 There would be a rapid increase in revenue for public broadcasting services, since people are less inclined to default on paying taxes and levies. Furthermore, taxes are paid monthly (PAYE) via one's employer, so much of the system would be automatic.  As PAYE is automatically deducted from a person's salary by the employer, tracking and administrative expenditure would thus decline considerably.

29.3 SARS applies a means test for the payment of income tax. This means that the public broadcasting service levy would only be levied on those who can afford to pay – rather than the current situation where low income (LSM 3-5) households have to pay for an annual television licence or have to go through a cumbersome procedure to apply for an exemption. 
30 The DoC has proposed a significantly different model.
  The intentions of the DoC as regards this model are not entirely clear.  It would seem that public broadcasting services are to be funded from a Public Service Broadcasting Fund ("the Fund"), which Fund will be administered by the Media Development and Diversity Agency ("the MDDA").  The moneys for the Fund will come from taxes paid by individual tax payers, taxes to be paid by companies (including broadcasting service licensees), money appropriated by Parliament, and any other source.  The Fund will be used to finance a range of activities, only one of which is the provision of public broadcasting services.  
31 We have the following concerns regarding the DoC's proposed model: 
31.1 By virtue of s77(1) of the Constitution, this Bill would be a money Bill.  However, it would not conform with the requirements imposed in s77(2) of the Constitution.  

31.2 s4 of the draft Bill deals with who is to contribute to the Public Service Broadcasting Fund ("the Fund").  In our view the net is cast far too wide.  Our proposal was that if a levy or tax is to be raised to fund public broadcasting services, then the levy/tax should only be imposed on persons who pay personal income tax.

31.3 The proposed levy or tax of up to 1 percent is far too high.  It should rather be set as a rand amount which will result in an amount of money sufficient to supplement public broadcasting services', other sources of revenue vis-a-vis their budgeted expenditure.  
31.4 s5 of the draft Bill proposes that the Fund be managed and distributed by the MDDA.  However, the MDDA was established in terms of its own statute to exercise and perform specific powers and functions.  Those powers and functions are not sufficiently wide to enable the MDDA to manage and distribute the Fund.  Nor, by virtue of the provisions of the MDDA Act, would the MDDA, in its current form, be equipped (in terms of the size of its staff and its resources) to perform the tasks contemplated in the draft Bill. 
31.5 The proposed uses of the money in the Fund, which are set out in s6 of the draft Bill, are too wide.  As we have already indicated, the primary purpose of the Bill ought to be public broadcasting services.  The purpose of any funds to be raised therefore ought to be to fund those services. 
32 Given these concerns, it may be more appropriate to have a system where public broadcasting services are required to table their proposed budget, and once that budget has been finalised and approved, moneys from the National Revenue Fund must be used to the extent that public broadcasting services' other sources of revenue cannot cover their budgeted expenditure.  
Chapter 7: ENSURING UNIVERSAL SERVICE TO BROADCASTING SERVICES – SENTECH
33 In essence this Chapter deals with Sentech and its possible role as a common carrier.  
34 The provisions of this Chapter are another example of where the draft Bill seeks to deal with issues beyond that of public broadcasting services and in a way which is inconsistent with the EC Act.  

35 "Common carrier" is defined in s1 of the EC Act as "a person licensed to provided an electronic communications network service who is obliged to provide signal distribution for broadcasting services on a non-discriminatory and non-exclusive basis". 

36 s62 of the EC Act deals with broadcasting signal distribution objectives.  s62(3) focuses specifically on the obligations of a common carrier.
 

37 At present, Sentech is not licensed by the Authority as a common carrier.
 

38 Whilst M-Net and MultiChoice would not object in principle to Sentech becoming a common carrier, we have a number of comments about the way in which the draft Bill, in Chapter 7 and in the Schedule, deals with this issue. 

39 First, we question whether a broadcasting signal distributor should become a common carrier by way of a statutory provision declaring it as such.  In our view, a more appropriate approach is that provided for in the EC Act, in terms of which the Authority may license a broadcasting signal distributor as a common carrier, in which case the obligations imposed in the above-cited s62(3) would apply to that licensee.  In considering whether to license an entity as a common carrier, factors the Authority would probably consider would include whether the applicant –
39.1 sought to be licensed as a common carrier; and

39.2 had the necessary electronic communications network, resources and funding to meet the obligations imposed on a common carrier.

Furthermore, since it is the Authority which, by virtue of s192 of the Constitution, the ICASA Act and the EC Act, is to license, amongst others, broadcasting signal distributors, declaring Sentech to be a common carrier by way of statute may be problematic.  

40 Nevertheless, if the DoC remains of the view that Sentech ought to become a common carrier by way of a statutory declaration, we submit that it is inappropriate to do this in this Bill.  It would be better to deal with this through an amendment to the Sentech Act.
41 Second, by virtue of the obligations imposed on a common carrier in s62(3) of the EC Act, and particularly given the additional obligations the draft Bill seeks to impose on a common carrier through the amendment to that section
, we do not believe that the proposed s28 to s30 of the draft Bill, which sections constitute the whole of Chapter 7, are necessary or even appropriate.  
42 Third, we do not consider it appropriate for Sentech to receive funds from the Public Service Broadcasting Fund.  If Sentech is to receive any additional funding, then it would be more appropriate for those moneys to be drawn from the USAF, as is already provided for in s88(1)(b) of the EC Act.
43 In the light of these representations, we submit that the whole of Chapter 7 of the draft Bill ought to be deleted. 
Chapter 8: Functions of Authority 
44 We appreciate that currently, given the wording of the various statutes, the Authority is not empowered to fully monitor and ensure compliance by the SABC with its Charter, its various policies, and its Code of Practice. 
45 However, we submit that there are more appropriate ways to deal with this problem than those proposed in Chapter 8 of the draft Bill. 

46 s4 of the ICASA Act deals with the functions of the Authority, and provides that it must, amongst others, "monitor the electronic communications sector to ensure compliance with this Act and the underlying statutes".
  Furthermore, s17A to s17H of the ICASA Act empower the Authority to monitor and enforce compliance by licensees with the EC Act, the underlying statutes, and their licences.  

47 Our suggestion is that if the definition of "underlying statutes" in s1 of the EC Act were to be amended to replace the reference to "the Broadcasting Act" with a reference to "the Public Broadcasting Services Act, all the regulations made in terms of these statutes and the Charter of the Corporation", this would empower the Authority to monitor and enforce compliance by –
47.1 the SABC with the Public Broadcasting Services Act and the Charter for Public Broadcasting Services; and
47.2 a common carrier with the obligations imposed in s62(3), as amended, of the EC Act.  
This would give the Authority all the requisite powers to enable it to closely monitor public broadcasting services and ensure their compliance with all the relevant statutes, regulations and the Charter.  In this event, there would be no need for the proposed s31 to s34 of the draft Bill.  
48 As regards s35 of the draft Bill, which grants powers to the Authority in relation to the MDDA and its administration of the Fund, we don't believe it is appropriate for one statutory body to be monitoring another statutory body. Any oversight of the MDDA ought to rest with the National Assembly.
49 In an earlier section of these representations, we have raised concerns as regards the establishment of the Fund.  As a consequence, we are opposed to the proposed s35 of the draft Bill.

50 The SABC is required to comply with the Public Finance Management Act
, so there are already adequate means available to closely monitor its compliance with that Act, its revenue and expenditure.  It's therefore a question of those existing powers being rigorously exercised, as opposed to introducing further legislative provisions.
51 For all these reasons, we propose that the whole of Chapter 8 of the draft Bill is unnecessary and ought to be deleted.  This would also contribute to the Bill focusing only on public broadcasting services, and dovetailing with the existing legislative framework.  
Chapter 11: Local content industry and Advisory Body to the Minister

Specialist channels

52 In terms of the licensing framework contained in the EC Act, one applies for a broadcasting service licence to provide a broadcasting service.  Thereafter, and at any point in time, a broadcasting service licensee must apply to the Authority for authorisation to include specific channels within that service.  Currently, the application for the authorisation of channels is a quick, simple, administrative process. 
53 We are also concerned that s41 is too prescriptive and will not necessarily result in an increase production and heighten the demand for local content in South Africa.  Instead, this is something which ought to occur in response to demands within the market and society more generally. 

54 For these reasons, we submit that s41 of the draft Bill is inappropriate and ought to be deleted.
Local Content Advisory Body

55 s42 proposes the creation of a Local Content Advisory Body.  We are concerned about this proposal for a number of reasons.  First, given that the focus of this Bill ought to be public broadcasting services, this Bill should not be relied upon to create various statutory bodies, including the Local Content Advisory Body.  
56 Furthermore, and as demonstrated by the establishment of the Digital Dzonga, the Minister does not require a statutory provision in order to create an advisory body.  The Minister may at any time draw on the skills within the DoC, the Authority and other structures within the communications sector to achieve the objectives of increasing local content production and the demand therefore. 
57 We accordingly propose that s42 of the draft Bill, and the related s36(2), be deleted.  
Chapter 12: Transitional provisions

58 As regards s43 of the draft Bill, we propose that it deal only with public broadcasting services, and that it be strengthened so that the tail end thereof reads "to comply with its Charter".  
59 As regards s44, Channel Africa and SABC News International do not operate in terms of licences issued to the SABC by the Authority.  Instead, and to the extent that the broadcasting service is provided within South Africa, the SABC would be required to apply for the authorisation of those channels.  It is accordingly inappropriate to refer to "licences" in relation to Channel Africa and SABC News International, and that those "be deemed to have been issued".  
60 As regards s46, the only existing regulations in terms of the Broadcasting Act and the Sentech Act are the Television Licence Fees Regulations.  Furthermore, by virtue of s10 of the Interpretation Act, where a law confers a power to make regulations, that power is to be construed as including a power to revoke or amend those regulations.  For these reasons, there is no need for s46 of the draft Bill.
61 As regards s47(2), if  our comments on Chapter 4 are adopted we do not believe this sub-section is necessary.  

Conclusion

62 Once again, M-Net and MultiChoice would like to thank the DoC for this opportunity to participate in this important process.  
� 	s2(j) of EC Act


� 	See, in particular, Chapter 3 of the EC Act, which deals with the licensing framework, and s4 of the EC Act, which empowers the Authority to make regulations


� 	s2(a) of EC Act


� 	s2(b) of EC Act


� 	See, for example, s2(t) and (u) of EC Act


� 	s4 and s5 of the SARS Act, No. 34 of 1997 would permit this


� 	The details are contained in Chapter 4 and in the Schedule to the draft Bill


� 	Since it is individuals who would watch the public broadcasting service, it is individual taxpayers who ought to contribute to the financing of the public broadcasting service.  Companies, and particularly commercial broadcasting service licensees, should not be caught in the net.  These licensees are the most heavily taxed entities in South Africa.  In addition to paying the taxes and levies imposed on all corporate entities, a commercial broadcasting service licensee has to pay – 


annual licence fees; 


contributions to the Universal Service Access Fund ("the USAF"); 


contributions to the MDDA; and


contributions to levy collection agencies, which is 1% of advertising revenue. 


	Accordingly, no further taxes or levies should be imposed upon commercial broadcasting service licensees


� 	It provides:


"A common carrier must –


subject to its technology capacity to do so and to the provisions of paragraph (b), provide broadcasting signal distribution to broadcasting licensees upon their request on an equitable, reasonable, non-preferential and non-discriminatory basis;


in determining its tariffs, duly take into account the following: 


the different categories of broadcasting service licenses referred to in s49, 50 and 51; and


the nature and technical parameters of the service provided to each broadcasting licensee with a view to ensuring that the different tariffs are appropriate to and commensurate with the various broadcasting services to which they relate; 


carry public broadcasting services, including educational, commercial and community services."


� 	See Sentech's converted electronic communications network service licence


� 	At the top of pg 31 of the draft Bill, the paragraphs in s62(3) are referred to as paragraphs (a), (b) and (c).  We assume the DoC's intention was to refer to them as (c), (d) and (e)


� 	s4(3)(b)


� 	See Schedule 2 of the Public Finance Management Act
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