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SUPPORT PUBLIC BROADCASTING




Attention: Mr Colin Dimakatso Mashile

Regulatory Review

ICASA

Email: regulatoryreview@icasa.org.za









16 April 2012

Dear Mr Mashile

WRITTEN SUBMISSIONS BY THE SOS: SUPPORT PUBLIC BROADCASTING COALITION ON ICASA’S ISSUES PAPER: A REVIEW OF THE BROADCASTING REGULATORY FRAMEWORK TOWARDS A DIGITALLY CONVERGED ENVIRONMENT

1. INTRODUCTION

1.1. In Notice No. 891 published in Government Gazette 34828 dated 8 December 2011 ICASA published an Issues Paper: A Review of the Broadcasting Regulatory Framework Towards a Digitally Converged Environment (“the Notice”). 

1.2. In the Notice (as amended by a subsequent Notice), ICASA invited interested persons to make written representations thereon by 12h00 on 16 April 2012 and gave notice of its intention to hold public hearings. The SOS: Support Public Broadcasting Coalition (“SOS”) thanks ICASA for the opportunity of making these written submissions and hereby requests an opportunity to make oral representations at such hearings.

1.3. SOS proposes not to answer the detailed questions posed in the Notice but to set out its key concerns regarding the current regulatory environment and the challenges of DTT which are of particular relevance to the public interest and to the members of SOS. 

2. INTRODUCTION TO SOS

2.1. The SOS Coalition represents a number of trade unions including COSATU, CWU, BEMAWU and MWASA; independent film and TV production sector organisations including the South African Screen Federation (SASFED); and a host of NGOs and CBOs including the Freedom of Expression Institute (FXI) and Media Monitoring Africa (MMA); as well as a number of academics and freedom of expression activists. (Please see annexure 1).

2.2. The vision of the SOS Coalition is to create a public broadcasting system dedicated to the broadcasting of quality, diverse, citizen-orientated public programming committed to the deepening of South Africa’s Constitution. 
3. ICASA AND THE DOC: RESPECTIVE ROLES AND RESPONSIBILITIES 
3.1. It is clear from the Notice that ICASA views the need for a comprehensive regulatory review as arising from the imminent introduction of the dual illumination period as South Africa begins the switch over from analogue to digital broadcasting in respect of terrestrial television services.

3.2. SOS agrees the regulations that will be directly affected by the introduction of Digital Terrestrial Television (“DTT”) require to be updated, amended and put in place as soon as possible to facilitate the migration to DTT.

3.3. However, SOS is concerned that ICASA’s Notice is so broad-ranging that it confuses ICASA’s regulatory role with the policy development role of the Department of Communications (“DOC”). 
3.4. SOS is of the view that it is clear from, inter alia, section 3(1) of the Electronic Communications Act, 2005 (“the ECA”), that it is the Minister of Communications who is responsible for making national policy applicable to the ICT sector, which includes broadcasting. 
3.5. In regard to the above SOS makes the following observations and recommendations:

3.5.1. The DOC is responsible for national policy development for the ICT sector, including with respect to broadcasting, as is provided for in the ECA.

3.5.2. The broadcasting sector has not had a national policy review since 1998, some fourteen years ago.

3.5.3. The broadcasting sector has not seen the successful introduction of new commercial television services since 1997, some fifteen years ago.

3.5.4. The transition from analogue to digital terrestrial television broadcasting which is due to take place in the next year heralds a new era for broadcasting and holds great promise for the people of South Africa, including:

3.5.4.1. introducing a range of new broadcasters, particularly new commercial and community broadcasters; 

3.5.4.2. promising a new era of growth and possibility for local cultural industries as new market entrants will help revive independent television production;

3.5.4.3. making universal service and access to a range of programming available;

3.5.4.4. deepening Broad-based Black Economic Empowerment (BBBEE); and

3.5.4.5. generally opening up the airwaves to a diversity of voices and viewpoints not heard (or seen) before.

3.5.5. The DOC has given numerous public undertakings that it is to engage in a participative, transparent and thorough broadcasting review process, looking at all three tiers of broadcasting: public, community and commercial. Indeed the DOC’s Colloquium on ICT Policy, which includes broadcasting, takes place this week. In relation to broadcasting, this is likely to lead to, at very least:

3.5.5.1. a substantially revised Broadcasting Act which will become, in effect, an SABC Act;

3.5.5.2. substantial amendments to the ECA to plug a number of lacunae that arose as a result by the failure to incorporate a number of provisions from the Independent Broadcasting Authority Act, 1993 (“the IBA Act”) into the ECA when the former was repealed, and to make proper provision for the new digital broadcasting environment; and

3.5.5.3. amendments to the Independent Communications Authority of South Africa Act, 2000 (“the ICASA Act”) to fix a number of lacunae that have arisen through a failure properly to align the ICASA Act and the ECA Act when the latter was promulgated, and to make proper provision for the new digital broadcasting environment. 

3.5.6. In this regard it is important to note that the South African Law Reform Commission has also recommended changes to a number of Communications-related legislation
, including repealing some and amending others, many of which recommendations will have a significant impact on broadcasting if implemented.

3.5.7. It is clear that ICASA cannot simply stand by while these large-scale policy and legislative amendment processes are taking place. Nevertheless, ICASA is respectfully advised against engaging in large-scale regulatory reviews which may turn out to be out of step with new national broadcasting policy as developed by the DOC and, worse, not in accordance with new national legislation which is likely to follow the DOC policy process.

3.5.8. SOS respectfully suggests that ICASA’s current regulatory review process must be aimed narrowly to focus only on reviewing and amending its own broadcasting related regulations which are clearly out of step with the needs of the digital environment and in light of the revised and finalised Digital Migration Policy, the last iteration of which was published by the DOC in Notice No. 124 published in Government Gazette 35051 dated 17 February 2012. 

3.5.9. SOS also notes that these suggestions are in line with recommendations made and concerns voiced by industry bodies such as the National Association of Broadcasters (“the NAB”) at ICASA’s recently held conference on this proposed regulatory review process.

4. ICASA’S CONSTITUTIONAL ROLE: REGULATING BROADCASTING IN THE PUBLIC INTEREST – WHERE ARE WE? WHERE DO WE NEED TO BE?

4.1. SOS also notes that ICASA’S view expressed at paragraph 2.2.3 of the Notice that the review “is not prompted by a failure in the broadcasting sector, but by the need for better broadcasting regulatory frameworks that is [sic] technologically neutral, more robust and predictable”. SOS however sees things differently. 

4.2. SOS is of the view that the first decade of the Independent Broadcasting Authority’s (“the IBA”) operations heralded a transformation of the broadcasting sector by:

4.2.1. introducing community broadcasting through licensing dozens of new players;

4.2.2. assisting in the transformation of the SABC from a state into a public broadcaster; and

4.2.3. developing the commercial broadcasting sector through licensing both television and radio operators.

However, SOS is of the view that for at least the last decade, the broadcasting sector has been characterised by stagnation and that there have been a number of regulatory failures that have become evident in the past decade, including:

4.2.4. the lack of national free-to-air commercial television competition, as the single operator in this sector has been broadcasting for 15 years with no competition;

4.2.5. the ongoing crises at the public broadcaster which have been evident for the past five years and which have had a devastating impact on the local independent production sector; 

4.2.6. the fact the community broadcasting sector, particularly geographically-based community stations, has generally been unable to overcome financing and corporate governance problems;

4.2.7. the fact that ICASA has added to the lack of competition in the subscription broadcasting sector by using its discretion to ensure that pro-competitive legislative measures prohibiting a single person from controlling more than one commercial television station and cross media control restrictions do not apply to subscription broadcasters;

4.2.8. the fact that ICASA has failed to ensure a thriving competitive subscription market. The subscription market is effectively monopolised by Multichoice which owns both DSTV and M-Net and the lone struggling competitor, Top TV has tried to resort to porn channels to survive;

4.2.9. the fact that the transformation of the ownership and control of the sector in terms of BBBEE appears to have stalled with the licensing of e-tv in 1997 and that the sector can no longer be said to be setting the standard for the transformation of the economy, a sad come down from the mid 1990s when broadcasting was clearly the most transformed sector of the economy; 

4.2.10. ICASA’s inability to monitor compliance with broadcasting regulations and licence conditions as is evidenced by the lack of reporting on, particularly, local content and independent production quotas, for all categories of broadcasters; and

4.2.11. the fact that nearly 20 years since the introduction of the transformative IBA Act, there is still not a single national commercial radio station.

4.3. SOS obviously recognises that certain of these above problems relate to capacity constraints within ICASA itself as opposed to the content of governing regulations, nevertheless, it is of the view that it is critical that ICASA recognise that all is not well within the broadcasting regulatory environment and that an urgent clear-sighted focus on addressing existing problems is required for the review introduced in the Notice not to fail and for the introduction of DTT itself not to fail.

4.4. In particular, there is a great deal of anger, suspicion and frustration within civil society and industry-related professional associations about ICASA’s apparent inability to enforce compliance with, among other things:
4.4.1. local content quotas;
4.4.2. independent commissioning quotas;
4.4.3. licence conditions, particularly on news requirements and local content;

4.4.4. election broadcasting regulations; and

4.4.5. SABC editorial charters.

Indeed a recent High Court judgment was robust in its criticism of ICASA’s Complaints and Compliance Committee’s (“CCC’s”) failure to investigate a complaint about the SABC’s Blacklisting Saga.

4.5. SOS is of the view that it is critical that ICASA regains public confidence in its monitoring and enforcement capacity. It is that capacity upon which the entire broadcasting regulatory edifice rests. 

4.6. SOS is of the view that the regulatory review ought to result in ICASA operating more effectively in the public interest, as well as in the passage of appropriate regulations for the DTT environment. Consequently SOS is disappointed that there is no section that allows for a frank assessment or commentary about ICASA’s overall performance in a number of important regulatory categories, such as, ensuring fair competition, encouraging universal access and service in respect of a broad range of services, local content, the public broadcaster, independent production and more generally, monitoring and compliance enforcement etc.
4.7. SOS respectfully requests that ICASA consider undertaking such a frank self- assessment in a transparent and public process such as a broadcasting stakeholder indaba which would develop strategies to assist ICASA in performing its Constitutional functions more effectively to benefit the public interest going forward. SOS believes that such an indaba would help ICASA to work with stakeholders for mutual benefit and, further, would assist Parliament in assessing ICASA’s overall performance.
5. WHAT BROADCASTING REGULATORY ENVIRONMENT IS NEEDED FOR DTT TO BE A SUCCESS – COMPETTION, EMPOWERMENT ISSUES AND EFFECTIVE MONITORING AND COMPLIANCE

5.1. SOS has already alluded to certain failures in the current broadcasting environment. We think it is critical that ICASA sets out a firm commitment to ensuring the success of DTT.
5.2. SOS is of the view that the success of DTT can be measured simply... whether or not South Africans are able to reap the so-called “digital dividend”, that is, is vacated spectrum being made available to new services so that the public has access to a diverse range of affordable new community, commercial and public broadcasting services.

5.3. If DTT is introduced without a significant increase in the diversity of broadcasting services offered to the public, it will have failed. Not only will the public not have access to a diverse range of services, but if existing services fail to attract audiences with their content offerings, take up of the STBs will not happen, the analogue switch-off will inevitably be delayed, frequency spectrum will not be freed up (exacerbating spectrum scarcity) and incumbents will further fortify their positions at the expense of any new market entrants, thereby deepening the cycle of failure.

5.4. Consequently, SOS is of the view that ICASA’s competition-regulation role is going to be critical in the upcoming months. SOS is of the view that ensuring that existing operators (whether the SABC, e-tv or M-Net) are able to broadcast many more channels of content each, is NOT going to result in a transformed and diverse broadcasting landscape. 

5.5. Competition and Diversity

SOS believes that ICASA must initiate an enquiry in terms of section 67, headed “Competition Matters”, of the ECA, into two broad issues:

5.5.1. Licence new subscription and free-to-air DTT operators, including national, regional and local services:
5.5.1.1. SOS respectfully submits that the Amended Ministerial Broadcasting Digital Migration Policy clearly envisages that increased services and competition, the real “digital dividend” will come about with the introduction of DTT. See for example the following subparagraphs of paragraph 1.2.3 which provide that the Policy aims to: 
(c) “ensure a future for existing broadcasting services and introducing new services...”;  
(f) “provide for television services in more South African languages”; and 
(j) “promote fair competition in the television broadcasting industry”.

5.5.1.2. ICASA’s section 67 enquiry must examine the scope for new DTT broadcasters, both national and regional. In this SOS is encouraged by the Invitation to Apply for a DTT Subscription Licence that was issued by ICASA earlier this year but believes that there ought to have been one for free-to-air DTT broadcasters too and that ITAs ought to be published for commercial regional DTT services. SOS is of the view that ICASA ought to invite expressions of interest in respect of local community DTT services too, in preparation for the class licensing of same.

5.5.1.3. As part of the enquiry, SOS suggests that ICASA re-examine its ownership and control positions papers in respect of television ownership and control, and in particular its ruling that was made without a public notice and comment procedure that ownership and control restrictions in the ECA not apply to subscription broadcasters. Going forward subscription broadcasters must be subject to ownership constraints, particularly in respect of cross-media ownership and the number of services a single corporate entity may control.

5.5.2. Evaluate and implement Pro-Competitive Measures:

The enquiry must interrogate barriers to entry for new DTT market entrants and must consider introducing a range of pro-competitive measures, including;

5.5.2.1. regulatory mechanisms for ensuring fair access to premium content including sports broadcasting rights;

5.5.2.2. fairness and transparency with regard to access to facilities including in respect of the various Multiplexes; 
5.5.2.3. ensuring interoperability of the STBs;

5.5.2.4. the acquisition, retention and use of sports broadcasting rights in South Africa;

5.5.2.5. the effectiveness of the current sports broadcasting regulatory regime and in particular, whether or not the current regulatory regime unfairly favours Multichoice, the effective monopoly subscription broadcaster, to the detriment of:

· free-to-air broadcasters, particularly the SABC which the public turns to for national sports coverage; 
· new subscription DTT market entrants; and 
· the public interest;

5.5.2.6. what sports broadcasting rights mean in the DTT environment and what regulatory changes, if any, need to be made to the current regulatory environment in order to protect:

· the public interest in the DTT environment; 

· the commercial viability of the SABC; and
· the overall competitive environment in commercial broadcasting, whether free-to-air or subscription; 

5.5.2.7. whether or not South Africa faces a wider problem of monopoly acquisition of premium content by existing monopoly broadcasters in the subscription or free-to-air sectors, to the detriment of the television sector as a whole and the public interest more broadly; and

5.5.2.8. what level of regulatory involvement in the commercial arrangements of broadcasters might be required to ensure broad public access to popular events and to promote a competitive broadcasting sector? 

5.6. Broad Based Black Economic Empowerment

5.6.1. SOS is very concerned at the apparent stalling of transformation in the commercial broadcasting sector since the mid 1990s. Unless new commercial operators are licensed to BBBEE-entities, broadcasting will no be the engine of BBBEE is that once was. 

5.6.2. Generally speaking BBBEE entities reinvest in South Africa and SOS believes that BBBEE-owned companies will foster development in local cultural industries, including the independent production sector.

5.7. Developing efficient and effective monitoring and compliance systems

5.7.1. As noted earlier in our submission, crucial to the success of DTT is the need for a monitoring and compliance system that is able to respond quickly and effectively to the increased demands of the digital environment. We anticipate that the new environment will include more channels and more players. 
5.7.2.  Accordingly SOS endorses the proposal made by its member Media Monitoring Africa (MMA) in their oral presentation to the Regulator on ICASA’s draft DTT Regulations that ICASA should establish a Monitoring and Compliance Advisory Group. MMA has proposed that the group be made up of a range of stakeholders including the broadcasters, independent producers, representatives from civil society and international experts. The task of this advisory group would be to develop effective monitoring and compliance systems for the DTT environment and to ensure the effective implementation of these systems.
6. LOCAL CONTENT AND INDEPENDENT PRODUCTION

6.1. Local Content 

6.1.1. SOS is of the view that the multi-channel DTT environment does indeed require new ways of regulating local content. In this regard SOS is of the view that:
6.1.1.1. broadcaster or network-based quotas, that is, the ability to distribute local content obligations across an offered bouquet of channels will be necessary, including in respect of free-to-air broadcasters; 
6.1.1.2. subscription broadcasters, whether satellite or DTT, ought to be able to continue to choose to comply with budgetary-based local content quotas as an alternative;
6.1.1.3. all platforms carrying audio and/or audio-visual content distributed from within South Africa ought to be subject to appropriate local content requirements; and
6.1.1.4. it will be critically important to provide for detailed monitoring and compliance reporting. In SOS’s view this should include requiring ICASA to publish an annual compliance report reflecting the results of credible independent monitoring of broadcasters to assess real levels of compliance with local content regulations. 
6.2. Independent Production 
6.2.1. SOS respectfully submits that independent production is an area in which the problems lie not wholly with the provisions of ICASA’s regulations but also in the monitoring and enforcement thereof. Broadcasters have missed their deadlines in submitting their commissioning protocols and have not been penalised. Further, documents submitted were unduly complicated and lengthy contradicting ICASA’s stipulations around simplicity and transparency. SOS thus believes that the regulations need to be more effectively monitored and implemented.
6.2.2. Further, SOS is of the view that in recognition of the vastly different power ratios that exist between television broadcasters and independent producers, ICASA should not allow broadcasters to amend their commissioning protocols without ICASA’s approval.
6.2.3. Also, SOS suggests that ICASA publish an annual report providing evidence of its monitoring of broadcasters’ compliance with ICASA’s Commissioning Code in order to bolster public confidence in the efficacy of the Commissioning Code.
7. CONCLUSION

7.1. SOS thanks ICASA for the opportunity of making these written submissions on the Notice.
7.2. SOS trusts that ICASA will find these submissions helpful.
7.3. Please do not hesitate to contact us if SOS can be of any further assistance to ICASA, you have any queries or require any additional information.
7.4. SOS looks forward to participating in the oral hearings on the Notice.
Thank you

Kind Regards,

Kate Skinner,

SOS Working Group
Annexure 1
Members of the “SOS: Support of Public Broadcasting Coalition”:
Organisations:

· Alternative Information Development Centre (AIDC)

· The Broadcast, Electronic Media and Allied Workers Union (BEMAWU)

· Congress of South African Trade Unions (COSATU)

· Communication Workers Union (CWU)

· Creative Workers Union of South Africa (CWUSA)

· Ecumenical Services for Social and Economic Transformation (ESSET)

· Federation of South African Unions (FEDUSA)

· Freedom of Expression Institute (FXI)

· Freedom of Expression Network (FXN)

· Gender and Media Southern Africa (Gemsa)

· Genderlinks

· IDASA, an African Democracy Institute

· Institute for the Advancement of Journalism (IAJ)

· Link Centre

· Media Monitoring Africa (MMA)

· MISA South Africa (The South African National Chapter of the  Media Institute of Southern Africa)

· Media Workers Association of South Africa (MWASA)

· National Community Radio Forum (NCRF)

· South African Non-Governmental Organisation Network (SANGONET)

· South African History Archives (SAHA)

· South African Screen Federation (SASFED):

· Documentary Filmmakers Association (DFA)

· Independent Producers Association (IPO)

· The Official South African Casting Association (OSCA SA)

· Personal Managers Association (PMA)

· South African Guild of Actors (SAGA)

· South African Guild of Editors (SAGE)

· Writers Guild of South Africa (WGSA)

· Women in Film and Television, SA (WIFTSA)

· Women of the Sun (WOS)

· Workers World Media Productions

Individuals:

· Ms. Ingrid Bruynse – Bright Media, independent producers

· Ms. Jayshree Pather – Independent Media Consultant

· Mr. Raymond Louw – South African National Editors Forum (in his private capacity)  

· Prof. Anton Harber – Caxton Professor of Journalism, University of the Witwatersrand (in his private capacity)

· Prof. Devan Pillay – Head of Sociology Department, University of the Witwatersrand (in his private capacity)

· Prof. Tawana Kupe – Associate Professor of Media Studies and Dean of the Faculty of Humanities, University of the Witwatersrand (in his private capacity)

· Prof. Jane Duncan – Chair of the Information Society, Rhodes University (in her personal capacity)

· Ms. Justine Limpitlaw – broadcasting lawyer (in her private capacity)

· Ms. Jeanette Minnie of Zambezi FoX – international Freedom of Expression and Media Consultant

· Prof. William Gumede – writer, journalist, academic and freedom of expression activist, Development Bank of Southern Africa

· Mr. Jay Naidoo – ex-General Secretary of Cosatu, ex-Minister of Communications, international human rights activist

· Mr. Martin Dolny – Director of the Joe Slovo Foundation (in his personal capacity)

Phone	+27 82 926 6404


Email	� HYPERLINK "mailto:kate.skinner@mweb.co.za" �kate.skinner@mweb.co.za�


Website	� HYPERLINK "http://www.supportpublicbroadcasting.co.za/" �www.supportpublicbroadcasting.co.za�


Twitter	sos_za








� South African Law Reform Commission, Discussion Paper 122, Statutory Law Revision (Legislation Administered by the Department of Communications) Project 25, May 2011. Available at:  �HYPERLINK "http://www.justice.gov.za/salrc/dpapers/dp122.pdf"�http://www.justice.gov.za/salrc/dpapers/dp122.pdf�








