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Who are we?

* SOS Support Public Broadcasting Coalition (SOS): campaigns for effective
public service media - SABC our primary focus.

* Media Monitoring Africa (MMA): advocates for access to information,
freedom of expression and the responsible free flow of information to
encourage a fair and just society in which human rights are respected.

* South African National Editor’s Forum (SANEF): promotes excellence in
journalism through, among others, supporting media freedom, preparing
policy submissions and research, and education and training programmes.
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Introduction

* Thank you for the opportunity to make these submissions.

e SOS, MMA and SANEF care deeply about the role and sustainability of the
SABC as the publisher of public interest content on broadcasting and online
platforms.

* Difficult to condense a 30-page submission into a ppt presentation.

* The aim of this presentation is to highlight what we view as fatal flaws in
the SABC Bill ie those flaws that cannot be ameliorated by corrections or
additional drafting by the Honourable Members of this Committee, and
which require the Bill to be:

e withdrawn by the Minister or
* sent back to the Department for redrafting.
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We are not moving forward

* SOS, MMA and SANEF are genuinely bewildered that Parliament is
moving forward with the SABC Bill.

* In many respects the Bill is a restatement of the existing 1999
Broadcasting Act (B.casting Act) which everyone agrees needs:

* a complete overhaul to ensure the SABC is fit for purpose for the digital age.

* new and updated policy in the Draft White Paper on Audio and Audio-Visual
Content Services (DWP).

* The DWP (now in its second iteration) has made a number of
important draft policy pronouncements on the needs of the SABC in
the 13 years since the policy review process was launched.
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We are not moving forward

* DWP pronouncements on the needs of the SABC:
= “The SABC must be repurposed to be able to fulfil its mandate” — at para 4.1.4

= “The problem of the ‘unfunded public mandate’...requires...a framework for government departments to fund
information and content programming that is necessary in the public interest’ - at para 4.1.4

= “The amendments to the legislation...must align to the judgment by Matojane J in SOS and Others v the SABC and
Others” - at para 4.2.1

» “Provisions on...Financial Matters...require review and consequential amendments, including amendments to the TV
Licence Fee section to broaden the definition and the collection system for television licence and to strengthen
enforcement mechanisms and penalties for non-payment’ - at para 4.2.2.3

= “The idea of a commercial division cross-subsidizing the public division has been a policy failure since inception...It
has become impractical and expensive for the SABC to have separate books for the two divisions as it requires
duplication of services to implement this legislative obligation.” - at para 4.2.4 of the first iteration.
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We are not moving forward

 DWP pronouncements on the needs of the SABC:

» “The legislative provisions dealing with the split of the Corporation’s services into public and public commercial
services should be removed and all of the current broadcasting licences held by the SABC should be converted into
public broadcasting service licences” - at para 4.2.5 of the first iteration.

“The assumption [namely that the commercial services would generate sufficient revenue to cross-subsidise public
stations and channels] has proven to be incorrect as it has been the public services which have been more
commercially successful”. — at para 4.2.4 of the second iteration.

« “A strong and financially fit SABC is vital for South Africa and Government will take the necessary legislative and
financial steps to ensure this” - at para 4.3.1

* “The public broadcaster should also have a mandate in legislation to operate international satellite television, radio
and internet services”- at para 4.3.4

» “The Draft White Paper proposes that there will be a comprehensive overhaul of the SABC’s funding model based on
international best practice to ensure that the public broadcaster has adequate funds to meet its public mandate” at
para 4.3.5
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We are not moving forward

* We agree with all of the above policy statements.
 Sadly, none of these draft policy statements is contained in the Bill.

* Instead, we find numerous examples of draft wording in the Bill that
the DCDT has already disassociated itself from in the DWP.

* Parliament should reject the Bill because:
* it is at odds with the current version of the DWP.

 the policy (to be contained in the WP) has not been finalised so the Bill is
brought to Parliament in a policy vacuum.

* its provisions are extremely controversial and do not enjoy sector support as
is clear from public submissions received by this committee, including by
ICASA itself.
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We are not moving forward

* More worryingly:

* many of the SABC-related statements in the 2" DWP are directly at odds with
policy statements contained in the 15t DWP (which had widespread public
support) and the entire public interest broadcasting/online services model is
in a state of flux from a policy point of view.

* the Bill is contrary to many of the substantive policy statements of the 2@
DWP and to the rulings of the High Court in the SOS case.

* the Bill is very different from the Draft Bill presented by the DCDT in July 2021
and is not in accordance with any of the comments received on that draft.

* the public has not had an opportunity to comment on the provisions of this
version of the Bill prior to it being sent to Cabinet for approval and prior to its
introduction in Parliament.
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Ad: Preamble

* The Bill does not sufficiently set out the roles that are required to be played
by:
* The state as sole shareholder on behalf of the public.
* The Minister as public representative.
As recognised in by Matojane J in the SOS case.

* [t misstates the services the SABC is actually licensed to provide. It is not
factually correct to state that the SABC is licensed to provide “content
services”.

 The SABC is licensed to provide only public broadcasting: sound and TV.
* ECA expressly prohibits ICASA from licensing content services at this time.
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Ad s.2: Interpretation

 The Bill is silent on conflicts with the PFMA and PPPFA.

e This is essential to deal with this issue if the SABC is to overcome its
difficulties in monetizing commissioned content or entering into joint
ventures for content creation.
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Ad s.3, 7,8, 10 and 24: Objects, Charter,
Objectives of the ACT

* MMA and SOS have long criticised the B.casting Act for not stipulating
which of its provisions constitute the public mandate of the SABC.

e This is carried over into the Bill: Public mandate issues can be found in
the following disparate sections: 3, 7, 8, 10 and 24.

* We need clear distinctions between:
* Object of the Act.
* Public mandate of the SABC.
* Powers of the Corporation.

 This is not done in the Bill.
- \
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Ad s.4: Continued Existence of the
Corporation

* The Bill does not sufficiently set out the roles that are required to be
played by:
* The state as sole shareholder on behalf of the public.
* The Minister as public representative.

As recognised in by Matojane J in the SOS case.
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Ad s. 5 and 39: Funding of the SABC - general

* |t is trite that the SABC is perennially in financial crises.

* It has reported a loss of R1.1 billion for the 2023/4 financial year and has
accumulated a loss in this financial year of R590m according to press
reports.

* |t needs a sustainable funding model.
* Both the Bill and the DWP reflect DCDT confusion on the funding model.

* |t would be reckless of the Parliament to enact the Bill without a proper
SABC funding model in place.

* |f the funding model put forward in the Bill is unworkable, Parliament must
insist that it is withdrawn or else the passage of the Bill by Parliament will
herald the financial collapse of the SABC.
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Ad s. 5 and 39: Funding of the SABC - general

* Essential problem:
* There is no public funding for the SABC’s onerous public mandate.
* Public funding accounts for only 3% of SABC income.

* The current funding model (reliance on advertising for 80% of budget) has
been broken beyond repair for decades.

* The Bill says: Minister to develop a funding model framework (note
not an actual funding model) to ensure majority of funding is sourced
from state-based funding models but only within three years.

 DCDT admits it has not undertaken best practise research or
feasibility studies even although the DWP process has been underway
for 13 years!
1 4 \
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Ad s. 5 and 39: Funding of the SABC - general

* The lack of research on this crucial issue must bring into question the
value of the entire DWP process let alone the Bill.

* How can a government hope to finalise a policy development process
(let alone legislation proceeding therefrom) when it has not
undertaken comparative research and feasibility studies on THE
crucial issue, namely, how to fund the SABC? It cannot.

* Parliament must insist that these research and feasibility studies be
undertaken before finalising:
* the DWP.
* the SABC Bill.

* Consequently, Parliament must reject sections 5 and 39 of the Bill.

.
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Ad s. 5 and 39: Funding: X-Subsidisation

* The DWP has clearly expressed that the cross-subsidisation model has
failed and the ANC’s own policies state that the SABC needs to be a
“fiscus funded public broadcaster”.

* But the Bill restates the cross-subsidisation model ie commercial
services funding public audio and audiovisual content and there are
additional problems relating to unclear/opaque wording in the Bill:

* Obligation to cross-subsidise is discretionary in the Bill.

 Commercial Company (subsidiary) may fail to recommend any subsidisation
level.

* SABC may fail to approve subsidisation proposals of the Commercial
Company.
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Ad s. 5 and 39: Funding: X-Subsidisation

* How can Parliament reenact into law a cross-subsidisation funding
model that has a quarter of a century of proven failure? (as admitted
in the DWP) when it knows the commercial company will not be in a
position to cross-subsidise.

% .
SO surorrrusc - MEDIAMONITORING (\) SANEF =
L = o o AFRICA e



Ad s. 5 and 39: Funding — TV Licence Fee

* DWP promises amendments to the TV licence fee provisions to:
* Broaden the definition of the fee
* Broaden the collection of the fee
e Strengthen the collection system
* Strengthen penalties for non-payment

* But the SABC Bill (s39) proposes to keep the identical wording of the
current TV licence fee section and so it does none of the above.

* How can Parliament reenact into law a TV licence fee funding model that
has a quarter of a century of proven failure (as admitted in the DWP)and
when it knows that

* the TV licence fee does not provide sufficient funding to the SABC
* the DWP specifically and correctly sets out what amendments to this are needed?
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Ad s. 5 and 39: Funding — PFMA, PPPFA

* DWP refers to proposed amendments to the PFMA and to the PPPFA
to deal with procurement and commissioning of content by the SABC.

* Yet the Bill does not mention these statutes and no amendments

thereto are contained in the Schedule (Repeal and Amendment of
Laws) to the Bill.

* Again, policy proposals in the DWP are ignored in the Bill.

% |
susg%ﬂ‘%“g‘\*’s“ﬁﬂg MEDIAMONITORING (\) SANEF 20
L = o o AFRICA 2ONEL



Ad s. 5 and 39: Funding - subscription

* The Bill refers to the SABC being funded from “any money received by
way of subscription”.

* This envisages a “pay for content model”.

* No model of public service content provision can be based on a
subscription model ie services to be provided only to those that can
afford them:

* Antithetical to principles of universal access and service in respect of public
content services.

e At odds with the public mandate.
* Profoundly anti-poor.
¢4 \
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Ad s. 5 and 39: Funding - subscription

 This is also at odds with the DWP:

* which distinguishes between public broadcasting and commercial and
subscription broadcasting.

e contrary to the rationale for must-carry regulations.

e contrary to the rationale for giving the SABC access to national sporting
events.

e proposal of advertising caps on subscription broadcasters.
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Ad s. 6: Role of the Minister

* Almost the entirety of s 6 is contrary to the High Court’s ruling in the
SOS case.

* The attempt made in s6(2) to give unbounded discretion to the
Minister to dictate additional functions of the Corporation beyond
those found in the Bill is unconstitutional because it arrogates to the
Minister legislative powers which belong to Parliament.

e Powers of the Minister to direct the SABC in s 6(3) and (4) are not
consistent with an independent public broadcaster — SOS case.

* Minister cannot remove any member of the SABC Board or any of its
subsidiaries (s6(5)) as that role is reserved for Parliament, President —
SOS Case and s14 of the Bill.
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Ad s. 6: Role of the Minister

* It is for Parliament, as the SABC’s oversight body, to direct the
Corporation to take action in case of financial difficulty and not the
Minister — s6(6).

* Consequently sections 6(2) — (6) are unlawful and are contrary to the
High Court’s ruling in the SOS case.

e Parliament must reject proposed section 6 of the Bill.
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Ad ss. 9 - 11: Organisation, Public Services
and Commercial Services

* These are a rehash of existing B.casting Act provisions, only substituting the term “operational
services” for “divisions”.

* Troubling because the DCDT has already admitted the failures of the attempted division of the
SABC's services into public and public commercial which has never been actualised in practice:

“The idea of a commercial division cross-subsidizing the public division has been a policy failure since inception...It has
become impractical and expensive for the SABC to have separate books for the two divisions as it requires duplication of
services to implement this legislative obligation.” - at para 4.2.4 of the first Draft White Paper

“The legislative provisions dealing with the split of the Corporation’s services into public and public commercial services
should be removed and all of the current broadcasting licences held by the SABC should be converted into public
broadcasting service licences” - at para 4.2.5 of the first Draft White Paper

Indeed, even in the second DWP, the Department stated as a matter of policy that: “The assumption [namely that the commercial
services would generate sufficient revenue to cross-subsidise public stations and channels] has proven to be incorrect as it
has been the public services which have been more commercially successful”. — at para 4.2.4.
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Ad ss. 9 - 11: Organisation, Public Services
and Commercial Services

* How can Parliament reenact into law an operational/divisional model
that has a quarter of a century of proven failure? (as admitted in the
DWP) when it knows the division of the SABC into public and public
commercial services cannot be implemented?
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Ad ss. 12 and 13: Composition and
Appointment of the Board

* The position of the COO is essential to the operations of the SABC.

* The executive directors are responsible for the implementation of the
Board’s strategic directions and three are needed to be in place to

ensure that this is done properly given the size and complexity of the
public broadcaster.

* Many of the provisions of s13 are identical to existing provisions in
the B.casting Act. This is disappointing as the Bill ought to contain:
 additional provisions to improve public participation/transparency in the non-

exec directors’ appointments process, including through expanded
nominations and shortlisting provisions.
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Ad ss. 12 and 13: Composition and
Appointment of the Board

* (cont):
 additional provisions to guard against political appointments eg by requiring
reasons for the recommendations by the National Assembly.

* expanded criteria for appointments of non-execs to ensure appointment of
people who represent important social constituencies and who are
committed to the public mandate of the SABC.

* We strongly oppose new section 13(2)(c): requiring obtaining a
security clearance for non-exec directors:
* delays appointments
* Unnecessary and securocratic — antithesis of open public service media.
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Ad ss. 12 and 13: Composition and
Appointment of the Board

* National Strategic Intelligence Act (NSIA) and the Critical
Infrastructure Protection Act (CIPA) do deal with the vetting of
personnel at a National Key Point (such the SABC) but this is only
required in respect of any “security service provider” ie there is no
general obligation to vet non-security personnel including non-exec
directors.

* Minimum Info Security Standards (MISS) enacted in terms of the
NSIA:

 Official govt policy document on information security to be maintained by all
institutions that handle sensitive/classified material of the Republic.

e The SABC is not such an institution. Its reason for existence is to disseminate
news and information to the entire public.
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Ad ss. 12 and 13: Composition and
Appointment of the Board

 Minimum Info Security Standards (MISS) enacted in terms of the NSIA:
Chapter 5 cont.
e Security vetting is to determine a person’s “security competence”.

* Degree of security clearance given depends on the access to “classified information”
entailed by the post to be occupied.

* Political appointees (such as appointment as a non-exec director of the SABC) will
not be vetted unless specifically requested by the President. No evidence that the
President has so requested this.

* Chapter 5 of the MISS is not applicable to the SABC because the SABC is
not an institution that deals in classified information — its information is
intended to be broadcast to the public.

* No legal basis for the requirement for security vetting of non-exec
directors.

* Parliament should reject the Bill on the basis of these provisions.
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Ad s.15: Resolution for Removal of Member,
Dissolution of Board, Appointment of Interim Board

* We have long criticised the equivalent (and identical) provisions in the
B.casting Act — introduced in the 2010 Amendment Act — which allows for
the removal of the whole Board and replacing it with an interim Board.

* This subsequently happened twice in less than a decade.
* The invitation to political interference is obvious.

* Should any member/s of the Board be unfit, unwilling or unable to perform
her or his functions effectively, Parliament and the President have the ability
to remove that person.

* This should not morph into the ability of them to collapse a Board and
replace it with an interim Board which results in institutional instability.
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Ad s.18: Appointment of CEO and CFO

* We reiterate that the COO position should remain.

* We are concerned at s. 18(2): statement that the SABC’s Editor in
Chief shall be the CEO:

* SABC has suffered greatly in the past from political and other interference in
editorial matters.

e Parliament’s own Ad Hoc Committee on the SABC Board’s Final Report held:

“It is a basic principle in many news organisations worldwide that editorial decisions should be
made by news editors, and not management, in order to insulate news decisions from any
commercial or political considerations” and panned the upward referral of news-related decisions
to executive management as opposed to the News Editor.

* Immediately after the release of the above Report, SABC amended its
Editorial Policies to make the GE: News and Current Affairs the Editor in Chief.

% |
SO surorrrusc - MEDIAMONITORING (\) SANEF =
L = o o AFRICA e



Ad s.18: Appointment of CEO and CFO

* We are concerned at s. 18(2): statement that the SABC’s Editor in
Chief shall be the CEO cont.

* Inconceivable that Parliament would wish to set the SABC back by requiring,
as a matter of law, editorial independence of the public broadcaster be
undermined by requiring that the CEO and not the GE News and Current
Affairs should be the Editor-in-Chief.

* Contrary to Parliament’s own previous recommendations.
e Contrary to the SABC’s own Editorial Policies.

e Contrary to the Declaration of Principles on Freedom of Expression and Access to
Information in Africa (ACHPR) which requires that the editorial independence of public
service media shall be guaranteed.

* Consequently, Parliament must reject section 18.
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Ad s5.19: Conditions of Appt. - CEO and CFO

* We think it imperative that the COO position should remain.

* Further, we are alarmed at restrictions now imposed on the Board re:
* length of contract/employment of the CEO and CFO —s19(2).
* remuneration of the CEO and CFO —s19(4).

* The Board should be responsible for making decisions on the
contractual arrangements between the SABC and its exec directors.

* s19(4) envisages examples of Ministerial interference which are
contrary to the High Court’s rulings in the SOS case.

e Consequently, Parliament must reject section 19.
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Ad s5.20-22: Termination of Employment and
Delegation: CEO and CFO

* We reiterate that the COO position should remain.

* Further, we are concerned that a notice period of only 30 days -
s20(4) - will not be conducive to the smooth running of the SABC.
Consequently, Parliament must reject sections 20-22.
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Ad Chapters 5-7: The Commercial Corporation

* We express in the strongest possible terms our concerns at these Chapters in the
Bill.

 Effectively they establish a subsidiary corporation of the SABC to operate the
SABC’s public commercial services to subsidise the public services —s24(2)(d) of
the Bill.

* We reiterate the DCDT’s own admissions (in the DWP) that the divisionalisation
and cross-subsidisation models have been a failure for a quarter of a century.

 Further, we ask what policy determination informed this? While the 2"9 iteration
of the DWP does refer to the Commercial Corporation in its so-called “Summary
of Proposals, this characterisation is factually incorrect because none of the
substantive policy proposals in the DWP makes any mention of continuing with
the separate divisions much less of a Commercial Corporation to undertake the
public commercial activities of the SABC.
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Ad Chapters 5-7: The Commercial Corporation

* The Bill is also internally incoherent.

* SO provides that the SABC is to provide both public and public commercial
services.

* Chapters 5-7 provides that the Commercial Company is to provide the public
commercial services.

* Bottom line: Parliament has to act rationally ie has to be able to show
that it is not engaged in law-making designed to fail. How is
continuing along the same trajectory of divisionalisation and cross-
subsidisation going to produce results other than failure?

* Parliament must reject the Bill.
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Ad Chapters 5-7: The Commercial Corporation

e Other serious problems with these Chapters:
e S25(5): Comm. Corp to submit quarterly performance reports to Minister
* |nappropriate.
* SABC Board is accountable to the public via Parliament. It should receive such reports.

* Minister can have no role in response to such reports as that would constitute
operational involvement of the kind already declared unlawful by the High Court in the

SOS case.
e S26(1), s26(5), s27(2): Minister has vetoes over Board appointments and
selection of the Chairperson

* Minister can have no role whatsoever in Board appointments as per the High Court
judgment in the SOS case.

* We already know such provisions would be unlawful.
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Ad Chapters 5-7: The Commercial Corporation

e Other serious problems with these Chapters:

e S29: Restrictions on SABC Board re: remuneration of directors of the Comm. Corp
* This is for the SABC Board to determine.

e Ministerial involvement envisaged has already been declared unlawful by the High Court in
the SOS case.

e S32: SABC Subsidiaries and accountability

. We33%e[§e that before any subsidiaries are established, feasibility studies must be undertaken
-S :

* Deeply ironic that no such feasibility studies have been undertaken re: the establishment of
the proposed subsidiary company, the Commercial Corporation.
e Such studies must be undertaken before Parliament can consider the Bill.

* Ministerial involvement envisaged in s32(2) — (4) ie veto over establishment of subsidiary

companies is operational involvement already declared unlawful by the High Court in the SOS
case.

* Parliament should reject the Bill.
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Ad s35: Amendment of Corporation Licence

e s35(1) deems existing licences to be audio and audiovisual media content
licences. But these categories do not exist in our law — content services are
expressly excluded from definitions of broadcasting and ECS under the ECA.

e S35(2) and(§3) purport to give direction to ICASA as to the kinds of licences
to be issued to the SABC.

* Problematic: Currently ICASA can issue only: broadcasting, ESC and ECNS,
postal and radio frequency spectrum licences.

* The whole point of the DWP is to enable ICASA to licence audio and
audiovisual media content services beyond those pertaining to
broadcasting.

* Essential to finalise the DWP rather than simply deeming entirely new
categories of licences into existence.

ﬁ
SOS surromreusc  MEDIAMONITORING (}> SANEF
L [~ % o ¢ AFBICA =halb izt



Ad s36: Regional TV Licences

* Exact replica of existing B.casting Act provisions.

* But ICASA has already found regional TV services are not financially
viable/sustainable.

* Parliament should reject the Bill.

ﬁ
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Ad s37: Accounts

* Almost a replica of existing B.casting Act provisions regarding
separate accounts for public and public commercial services, which
have never been operational for a quarter of a Century.

* We are also perplexed at s37(4) which refers to ICASA verifying cross-
subsidisation: ICASA cannot verify something which does not exist.

* DCDT has repeatedly found that public commercial services do not
and have never cross-subsidised public services because public
services have been more successful than public commercial ones.

* Parliament should reject the Bill.
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Ad s41: Regulations

* |dentical to existing B.casting Act provisions regarding TV licence fee
regulations.

* Unconstitutional for Minister and not ICASA to be making regulations
on these matters given s192 of the Constitution ie ICASA is
broadcasting regulator.

* We reiterate that there ought to be a Public Information Levy
regulated by ICASA (our submissions made to the DCDT on the 2021
Draft SABC Bill).

Parliament should reject the Bill.
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Conclusion

MMA, SOS and SANEF warn Parliament that it cannot meet the basic test for law-
making, namely the rationality standard, if it re-enacts the same legislative
framework (with a few tweaks) for the SABC that has been an admitted manifest
failure for a quarter of a century.

Further, it should not pass laws in a policy vacuum, particularly when a policy
process that has been underway for 13 years, is not finalised, and the policy has
yet to be determined.

We have set out in detail why the problems with the SABC Bill are
insurmountable.

The DCDT should withdraw the SABC Bill immediately and we specifically request
Minister Malatsi to read our joint submission and acquaint himself with the legal
and policy issues at stake here.

In any event, Parliament should reject the Bill and should refuse to continue with
the Bill process given the myriad legal problems with the Bill.
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Thankyou
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Any questions? LI
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